* Y The Eighth PART of as 8 


1 


X ar Coke, Kt. 


by, 0 hate of the CoMMon PLEA $: 


' NN 0 F 8 | 
: . 4 

$ Reſolutions and J Judgments given on und 
Wore and with great Deliberation and Conference 
he moſt Reverend Judges and Sages of the L a w, of 
Rn in Law, which were never reſolved or a Rite: 


moore: And the Reaſons and Cauſes of the ſaid Reſolu- 
tons and Judgments. 


n che Ninth Year of the Moſt Hlich and MoRt 
llaftrions 7 AMES King of England, France and Ireland, and 


cotland, the 44th, the Fountain of all * and Juſtice, and 
e of the Law. | 
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ruditus) 


lis Præfationum de Le- 
un Angliæ, & antiqui- 
ite &, excellentia, duas 
a produxit quaMiones 
An _Hiſtoriographi in 
mihi convenmnt quod 


a facta fit de Legibus 

liz municipal ibus re- 
Uo, quodnam lit cor- 
* ye textus Juris mu- 


mendum. Ad utraſque 


uam qd attinet, quan- 
m libri & acta publica 
r ſunt & vetuſtatis & 
Was delia) a me in 
ationibus in tert iam 
n ſextam Commenta- 
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*noverit Lector e- 
priorum 
mearum in non 
mer Prefaces 3 Antigui- 


| ils adeo con fidenter 
ervi: 2. Cum tam cre- 


Wpalis & ubi deinde in- 


aum reſponſion' tan-. 
m reddere viſum eſt. 
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m ſome . of my for- 


and Excellency of © our 


_. Laws of England, hath 
; produced. theſe. two Que. 


ons: Firſt ubretber Hiftorio- 


-grapbe rs do concur ' with 


at which there. ſo con- 
Rantly bath been affirmed - 


Secondly, 2 fo 4 


ehearſal 15 


and ſo often 


made La the Common Laws 


of England, what the Bo- 


dy. or Text of the Common 


, and conſequently 
where a Man may find it. 


To both.which in the End 


TI yielded to make Anſwer. 
For the Firſt: Albett the 


Books, and Records (which 


are & vetuſtatis & veri- 
tatis veſtigia) cited 
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HAT which Thave 
written as you know 


© (learned Reader) © 


| | 7 me 
in the Prefates to the Third © 
and 
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oj . Parts of my 
Commentaries, are of that 


Authority that they need 


not the Aid of am Hiſto- 
rian Let will I with a lig bi 
Touch ſet down. out of the 


| 2 -<conſent-of Story, ſome. 0074 


Hull ine a Fealouſy of Ke- 


FI . 
* 
c 


of the Antiquity, and from 
Y, cenſure of thoſe Ferſous 
who in reſpett of ther No- 
felſion (for they were Monks 
and Clergymen ) may rather 


 fervedueſs-” than Flattery, 
ſomewhat of the Equity and 


 - Excellency of our Laws, 


and that it doth appear 
ma plain in ſucceſſtue Au- 


© thority in Story, what I have 


poſnroely affirmed out _ 0 
: Record, T. — tht Grounds 


of our Common Laws at 


EA Day were beyond the 


Beginning, the ſame 


H 
- . 


which the Norman Con- 


queror then found within 
this Realm of England. 


Ex vita Abe The Laws that William the 


batis ſanQti 


Albani, 


Keign good, approved, and. 


naſt, de 
Litchfield, 


Congueror ſwore to obſerve, 
were bonæ & approbate 


antique regni leges, that 


7s, the Laws of this Hing - 
dom were in the Begin: 
ning of the Conqueror 


ancient, And, that the 
People might the better ob- 
ſerve their Duty, and the 
Conqueror his Oath, he cau- 


Ex lib, Mo- fed Twelve of the moſt. 


Diſcreet and Wiſe Men 


- 
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as the -READE R. 


ente Hiſtoriarum ſuffracy 


eor', quos forſan non im 


& excellentia legum n 


Poſitive ex - monument! 


Memory or Nexiſler of am 
101 7272 


LA 


riorum meorum n 
prolata, ejus fidei mY F 
author Itatis, qd Hiſtoric 
graphi auxilio nequaquar 
opus eſt ; leviori tament 
dicam tactu, ex conſent 


de Antiquitate, & (cenſun 


merito (ſi ſpectes corny 
ordinem) ſuſpiceris poth 
de vitio reticendi qua 
3) de Zquita 


ſtrar, nonnulla adjician 
| menta : & qd'te tim 
1 omnium ſ 
perior tempor Ii get na 
imprimis manifeſto, quot 


affirmavi, principianempt 
Legum-noftrar' hodie my 
nicipalium tanto zvo inc 
lui E, quod nihil mn 
iorum de origine oftend 
poteſt; hecque illa fwil 
eadem quæ victor ille Not 
mannus in hoc Angl rg 
no inveniebat. Leges, qu 
Gulielmus gentis noftt fil 
actor jure jurando ſe aſti 
xit obſervaturum, fur 
bone & approbate ang 
regni ger. Et, quo rec 
us populus ſua officia 8 
Victor jurament' ſancu 
obſervarent, conftituit, U 
de fingulis totius Angl ct 

tatibus 12, viri fapiention 
coram ſe jurarent, qd is. 
ad dextram nec ad fin 
declinantes, hoc eſt, ny 
* pn 
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To the READER. | 
werdgative blandientes , 8 Shire throughout 
wc privilegia dilatantes, all England, to be fun be-. 
Worm fuaram ſanctitatem fore bnnſelf, that, without © . 
Jatefacerent, * ſeverving, either ad dextt or | 
water: Nil addenies, nil finiftram, That is, neither 
and mittentes - Et to flatter prerogative or ex. 
Med, Archiepiſc (qui tend Privilege, they Thould -— 
ona Regis * cinxit declare the Integrity of 
piumphal:) & Hugo Lon- their Laws without con- 
linenſis Epiſcop', per præ- cealivg, adding, or in any 
off Regis cripſerunt propri- Sort varying from the 
ihn omnia que pred” Truth. And Aldred the 


at dixerunt. Et has (te- 


* perpetuas per totum 
wm Aug inviolabiliter 
ant fub punis graviſ/i- 
wproclamavit. Summam 
us, cum digeffiſſet in 
gu (ut loquimur) char- 
mn, ſolum proculdubio & 
undament* Leg omnium 
poſterior”, ſignaculo ſecu- 
ltatis & voto beavit æter- 
Wtatis, hoc generali con- 
Budens edicto : Hoc quo- 
n. ut omnes ha- 
A tencant Legem Ed- 
Fad Regi in omnibus re- 
A Benignique ſui ope- 
Is preluſtri 1 fua in- 


ate) Authentiicas 
7 & 


J 
Milielmus Dei gratia Rex 
Boron, Due Ne manner g 
' bominib ſuis Francis 
Y Anglicis ſalutem. Statui- 
ms mprims ſuper omnia u- 
wn Deum per totum regn 
wir denerari, unam fidem 
Wh ſemper inviolatam cu- 

mn, pacem & concordi- 
Y ſudicium & juſticiam 


Ep erexit frontiſpicium: 


Dux Normanor Omnibus 


Archbiſhop that had crown'd 
him, and Hugh the Biſhop of 

London, by the King's 

Commandment wrote that 

which the ſaid Jurats had 

ed op 13 0 55 C . Ex Ingulpho 0 
ah Ingulphus pub- Abbate Crow- 

lick Progdmation, 15 de- ee - 

clared to be Anthentick, fia bus, "3k 

and, for ever, under grie- gum. 

vous Puniſhment, to be 
inviolably obſerved. Th: 

Sum of which, compoſed by 

him into a Magna Charta 
(the I! 


Ground-work of a 
thoſe that after followed) he 

bleſſed with the Seal of Secu- 

ruy, and wiſh of Eternih, . 
cloſing it up with this ge- | 
neral : And we further Ex libro ma- 
command that all Men nufriptode 
keep and obſerve duely — er. 
the Laws of King Edward. 
rearing up the Frontiſpiece 
of his gracious Work with 
his glorious Stile, Will'mus 
Dei gratia Rex Anglorum, 


hominibus ſuis Francis & 
Anglicis Salutem, Statui- 
A 3 mus 
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Hoveden. 
presbitero. 
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mus imprimis ſuper om- 
nia unum Deum per to- 
n' noſtr' venerari, 
unam hdem Chriſti ſem- 
per inviolatam cuſtodiri, 


pacem & ſecuritatem & 


Concordiam, judicium & 
Juſticiam inter Anglos & 
ormannos, Francos & 


Britones Walliæ & Cornu- 


biæ, Pictos & Scotos Al- 
baniæ, ſimiliter inter 

& Inſulanos, provincias & 
patrias quæ pertinent ad 
coronam & dignitatem, de- 
fenſion & obſervation & 
honorem regni noſt', & in- 
ter omnes nobis ſubjectos 


per univerſam Monarchi- 


am regni Britaniæ firmiter 


& inviolabiliter obſervari. 


Ex Mat, Par. W. Ruf. that ſucceeded his 
Father, fo exceeded himſelf 


* As in Mbae and Opy on, 


of his Goodneſs in this Kid, 
: for. in his Time the King- 
- dom was oppreſſed wit 
unjuſt Exactions, and the 

uftice corrupted with evil 
Uſages, as appeareth by the 
great Charter of bis ſuccerd- 
ing Brother, King Henry I. 
who thereby took away allthe 


that there 1 no Regiſter 


evil Cuſtoms Wherewith 


the Kingdom of England 
was -unjuſtly oppreſſed, 


and reſtored the Law of 
King Edward, (/uch Law 
as was in the Time of the 
_ holy Gonfeſſor) with thoſe 
Amendments which his 
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inter Anglos & Normanns, 
Francos & Britones, Wallis 
& Cornubiz, Piftos & n 
tos Albanie, fumiliter inte 

F Inſulanos, provi 
cias & patrias, que perl 
nent ad coronam & din 
tatem, defenfionem & 6 
fervationem & honorem reg 
ni noſtri, S inter ones 
nobts 1 Heim per unrver(, 


me firmiter & inviolabilli 
ohſervari. Patri qui ſug 
ceſſit Cuilielmus Rufus rer 
male gubernando libert 
teſque omnes ſupprimen 
do ita ſe exceſlit, qd vi 


liquum omnino eſt veſt 
gum; ſub illo enim, g 
vum oppreſſum erat in 
exaftionibus, juſticiaq; in 
ſa malis adulterabat 
conſuetudinibus, ut plan 
conſtat ex Magna il 
Charta ſuccedentis ſui ins 
tris Henrici primi, quayt 
nitus abrogavit Ones m 
las conſuetudines quib rig 
Ang] injuſte opprimebat 
reſtauravit legem Regis Ea 
wardi, (hanc mmuul 
uz fancti illius Confe 
oris viguiſſet temporibus 
cum illis emendationih qui 
pater cam emendavit | 
confilio Baronum faul 
Leges hz a Mat. Far. (cl 
Jus hiſtoria hanc habet 1s 
ſertam donationem) e 4 
centur fore, Liberia, ; 


We 


Pi 


(mfurtudines antique, que 
an in regno” tempore 
Ne Edwardi. Hoc 
un teſtatur Hoveden, in 
Verba; Rex Henricus 
I omnes malas conſuc- 
wines © iniguas exactio- 
bes, quibus regnum Ang] in- 
l opprimebatur, oMtalir, 
m nrmam in too regno 
tho poſurt, © tewer: precepit 
brew Reg. Edwardi, omni- 
i in commune reddidit, 
od etiam Florenti- 
monachus Wigorn' (qui 
nat fab Henrico primo) 
© uſdem fere verbis de- 
monftrat. Quin &, inju- 
Na ſeculi ſuperioris un- 
ertorta fuit, & unde & 
womodo emendata Cle 
ww Monachus Malmeſ- 
urienfis his neminit ver- 
Henricus nat in An- 
regie nat, &. edi 
Matim per Angliam miſſo 
Walkttas a fratre & Ra- 
o mftitutas prohibut, 
alignarum moderation” 
wn revocauvit inſolitam, 

nemo ſuo & omnium 

um ne luderentur cor- 

, K. Rex Hepban, 

n avunculi ſucceſſit 

Nam, charta ſua magna 

wertatum, Baronibus & 

Mus de Anglia, con- 

Wavit his verbis, omnes 

Mae, & bonas leges 

Henricus Rex Angle 

Wirulus mens ers dedit £5 


ut, S omnes © bonas 


* 
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"To the RE ADER. 


Father added by the Ad- 


viſe of his Barons. What 


theſe were Mat. Par, (who Ex Mat, Par: 


hath inſerted the Charter in 


his Story) declareth to be. 


the ancient Liberties and 
Cuſtoms which flouriſhed 
in this Kingdom in the 
Time of holy King, Ea- 


ward. And berewinh a- 


' Hoveden in theſe 
ords : King Henry I. took 
away all the evil Cu- 
ſtoms and unjuſt Exactions 
wherewith the Kingdom 
of England was unjuſtly 
oppreſſed: He ſetled an 
aſſured 


Kingdom, and command- 
ed he Law of K. Edward 
to be obſerved, he reſtor d 
to all, &c. The which, al- 
moſt in the ſame Phraſe, 
Florentius a Monk of Wor- 
ceſter, and ltuing in the 
Reign of Henry I. ob/er- 
5 715 2 the 52 
juſtice of the foregomg Age 
proceeded, and by 230 and 
how redreſſed, William the 


Monk of Malmesbury de- Ex Willielma 
livereth in hl Words monaco 


Henry born in England, of 
kingly Birth, Sc. by his 
Proclamation N ſent 
thro' England : Reſtrain- 
ed the Injuſtice brought 
in by his Brother, .and 
Ranulpb, Sc. and aboliſh- 
ed the unwonted Lenit 
of ſome Laws, giving Al- 
ſurance, by his own. and 
424 all 


K 


Peace in his whole 


Wigorn. 


Mal mesbur. 


Ex Rogen 
Hoveden, 


Ex Florentio- 
monarch. 


geri Bacon de 1h 


Antiquarum. 
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all the Noblity/sOath,that 
they ſhould not be delud- 
ed, &. King Stephen that 


f P ; 7 f «, 4 4 3 | . : : 
FJ 2 ©,  fucceeded bis Uncle, confirm- 


eih in his great Charter 
of Liberties to the Barons 


Ez libro le. and Commons of England 


gum Anti- in theſe Words, All the Li- 
quarum- berties and good Laws 
which Henry King of Eng- 
land my Uncle granted 
unto them: And I grant 


them all the good Laws 
and good Cuſtoms which 

they enjoyed in the 

Reign of King Edward 
and was ſo jealous of In- 
nauntion, as Roger Bacon 
learned Friar ſaith in 
bis Book, De impedimentis 
ſapientix : King Stephen 
_.forbad by publick Edict 


Ex libro Koz 


Impediment' 
_ Cipientiz, 


that no Man fhould re- + delibus furs. Fraucis & A 
tain. the Laws of [zaly for- ſalutem. Sciatis me, ad lt 


merly brought into Exg- 
land; The next. to this 
Man was Hen. 2. who in 


another great Charter eſta- 
bliſhed the former Laws in 
Er libro leg* theſe Words. Henry by the 


Grace of God King, of 


mandy and Acquitain, E. 
of Anjou, to all Earls, Ba- 
rons, and his faithful Sub- 

jects of France and Eng- 

land, Greeting: Know ye. 

that I, to the Honour o 

God and holy Church, and 
fog the common Amend: 

ment of my whole King- 

dam, haye g anted aud 


To the RE A DE R. 
tempore neg. Edwardi: C 


tercludendi, quod 
eruditus, in libro 


ſanatæ E 5 9 amm 
England, Duke of Nor- 


2 a *. * » a * 4 
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leges & tonas conluctuding 


eis concedo quas hahuern dif 


raque Ulli tanta imprimi 
fuit innovationi viam ir 
Roger 
Iquam 
| 4e in 
pedimentts ſapientiæ, dint: 
Rex quidem Stephanus, g 
latis Legibus Italiæ in 4 
ham, publico edifto proj 
uit ne ab aliquo detiner 
ur. Huic ſucceſſione Pre 
ximus fuit Henricus ſecun 
dus, qui alia Mag, Ch: 
riores ſtabilivit Leges, u 
c verba: Henricus Da 
gratia Rex AugP, Dux Nos 
manunte & Aquitauie, (. 
mes. Andegauie, omnibus 
Comitibus, 1 Gf 


Bacon Frater 11le 


norem Dei & ſaute Ecdly 
fre, & pro communi emel 
datione totius Regni mei cu 
cefſfe Credadidiſſe, & chars 


ta mea confirmaſſe Deo & 


CESSES EREaSSSSEAaISISS SS ESC. 
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comiil” & Baron, & omni 
hominib meis anne s cauceſſ0s 
nes. & donationes, & li 
bertates & liberas conjurtin 
dines guat Rex Hent au 
mgus eit dedit & conceſſt 
Sinuliter. etiam oumes malds 
conſuctudines guas igt des 
vit & remiſit, ego remiſis & 
deleri. conceda pro me Hl 
redibus mis. Unde Ligue 


eum in Chartam mY 


== ES ==xX EE PE EXE 


— 


* 
* 


be celaturum, qua ini- 
ines a regnante fratre 
Efitotas aboleviſſet, & 
Bai Ed. leges corrobo- 
get. Nec minus antique 

etiam teſtimonio con- 
bunt nonnullæ civita- 


es: De Londino enim 
Ha- Kephen monachus 
Catuarienſis ; Prius con- 
hs of quam illa a Remo 
# Romulo, (Romam in- 
Agens) unde & adbuc 
gu ei/dem utuntur Le- 


hus communibus inſtutut 

; Paulo inferius perve- 
wmus uſque ad tempora 
es Jobaun:s filii regis 
. ſecundi. Hic an- 
by deeimo ſeptimo a ſuſ- 
o gubernaculo, duas 


Chartas, unam, quam di- 
us, Magnam Chartam 
fob rel — momentum 

ob quantitatem) a- 
vero, Chartam de 
eſta, quæ in hodier- 
un uſque extant diem: 
* quibus monachus ſan- 
Albani: Due ex parte 
uma Leges Antiqua: 
Rn conſuctudines contine- 
bo: Cpt 

& Liberta 


Fo we READER 
reſtored, and by my Char- 
ſue ter confirmed to God and 


ii, 


las conſtituit magnas 


holy Church, and to all 
Earls and Barons; and to 
all my Subjects, all Grants 


all thoſe evil Cuſtoms 
which he aboliſhed and 


remitted, I likewiſe do 


remit, and for me and my 
Heirs do agree ſhall be 
aboliſhed. By which Words 


it appeareth, that he had 


Reference to that Charter of 
his Grandfather that abo- 
liſhed the unjaft Exattion 
and Uſages of his Brother's 


Reign, and confirmed the 


old and excellent Laws un- 
derS.Edward's Government. 
And no leſs antient, even 
by the like Authorities will 


appear the Cuſtoms of ſome of 


our Cities: For of London 


ſaith Fitzſtephen (a Monk Ex Stepba- 
Canterbury) it was built nide mona- 
before that of Remus and cho Cant“ | 


Romulus (meaning Rome) 
wherefore even to this 
Pay they uſe the ſame an- 


& tient Las, publick Ordi- 


nances, &c. Let us deſcend 
a little Lower to the Times 
of King John, the Son of 


H the Second, in the 


17th Tear of bis Reign, made 
the two great Charters, the 
one called Mag. Char. (not 

Y | in 


and Donations, and Liber- 
ties and free Cuſtoms, 


kn noſtrarum conſuetu- gr 
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je Mat. Par. an. of . Albans ſaith, Quæ 
5 Dom. 1215. Ari 


: P, 246, 


Ty the READER 


in reſpet of the Quantity, 
. but of the bs eight!) and the 
other Charta de Foreſta, 
which art yet extant to this 
Day. Of which the Monk 


ex parte maxima leges 


*47' antiquas & regni conſue- 


tudines continebant : That 
it, which for the moſt Part 
did contain the ancient Laws 
and Cuſtoms of this Realm. 
And ſoon after be ſaith : 
And thoſe Laws and Li- 
berties which the Nobili- 
ty of the Realm did there 
eek to confirm, are part- 
ly in the aboveſaid Char- 
ter of King Henry, and 
partly taken out of the 


antient Laws of King Ea- 


Mat. Par. 


pag. 246, 
* 5 Mag. Char. 


9H. 3 · 


ward : Not that King Ed- 
ward the Gonfeſſor did in- 
ftitute them, but that he out 
of the huge heap of the 
Laws, Sr. choſe the beſt 


and reduced them into 


one, as in the Preface to 
the third Fart of my Reports 


. more ut large it appeareth. 


The. ſaid great Charters 
made by King John are ſet 
down in hzc verba in Mat. 
Par. pag. 246. and in E, 
fell do agree withMagna 
Charta and Charta de Fo- 
reſta eftabliſhed and con- 
firmed by the great Charter 
m 
for their Excellency have 
ſince that 


* firmed and commanded to be 


— 


in 9 Hen. 3. which. 


Time been con- 


Legum noſtrarum mum 


ſunt, partimque Legibu 2,0! 
gris Edward antiquis ex; 
ta Non equidem ay jo 
has inſtituiſſe utes Regen Jr 
Eduardum, 4 quod g Jy 


immenſa Legum congeri 
S a optima queque 425 
ac m unam cocgu ; ut in tes 
tiæ partis Relationum mes 
rum Præfatione copic 
magis videre eſt. O 
quidem Magnas Chart 
Regis Johannis in he dn 
ba habet Mat. Par. p. 246 
& exdem plane ſunt cum 
Mag' illa Charta & Cham 
de Foreſta, quæ tabiliuns 
tur firmæque reddunturin 
Magna Charta, anno no 
no Henrici tertii ſancita: 
Quarum tanta eſt excel 
lentia, quod diverſorum 
exinde parliamentor pris 
dentia & authoritas ulm 
trigeſies illas approbaye 
runt & executioni mand 
verunt. In Kegjtro pz 
terea, Leges iſtæ in M 
ſcriptis quamplurimis ds 
cuntur Libertates; ubi da 
citur, juxta tenorem May, 
Char. de Libertatibus Au 
glie, ab effectu, quia lie 
ros faciunt : Quas Mat 
Par.” & alii (ut patet fus 
pra) ſub eodem habent no- 
mine. Jam tandem, von 
ſolum ex Hiſtoriographus 
quibus idem ac nobis in 
religione ſuadetur, ſed ex 
hiſce etiam monaſtich 


cipalum 


-aligmexcellentia & an- 
uus eluceant perſpicue. 
gie illi meis in prioribus 
Prefationabus aſſertion fu- 
Cs lübtexui, ut earum 
g vis facilius utrinque 
nat opinionum diſcre- 
pantiam de veritate cla- 
amis adeo multis fir- 
miſmiſq; argument' (in 
pred: tertiæ partis proœ- 
Ko, immo & teſtimonio 
anni; Forteſcue, militis 
ati (qui, regnante Hen- 
i ſexto, e ſupremo An- 
ple tribunali jus dixit) 
her alia prolato in Præ- 
Mone ſextæ mearum Re- 
ktonum partis) demon- 
ata. Quz omnia evin- 
mot manifeſto Leg mu- 
wcipalium corpus ante de- 
nam hanc Nation in- 
Enpt! non fuiſſe in frag- 
mentis illis edictorum at- 
We Conſtitutionum pro- 
nulpatis ſub titulo Legum 
Rees Alvredi, Edward: 
jim, Edward: ſecundi, 
hani, Edmund:, Ed- 
un, Ethelred:, Canuti, Ed- 
u Confeſſoris, alio- 
umve regum Abs 
gute hac nondum ſubju- 
Wl; Quin &, illa adhuc 
kuzu Legum perpauca 
apitula, majore ex parte 
Wt Edicta quædam & 
Unſtitutiones, ab iiſdem 
Weibus, ex aſſenſu Comi- 
Wtum regni, ſeparatim 
\ e a, De Præſtantia 


d » 
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put in Execution by the i 


dom and Authority of Thir-- + 


ty ſeveral Parliaments and 
above. And theſe Laws are 
in the Regiſter in many 
Writs called Liberties, for , 
there it is ſaid, according 
to the Tenor of the great 
Charter of the Liberties of 
England, ſo called of the 
Effect, becauſe they make 
free: And Mat. of Par. 
and others (as it appeareth ' 
2 ftileth them by the © 
ſame Name. So as the An- 
tiquity and Excellency of our 
Common Laws do not only 
appear by Hiſtorians o our 
own Perſuaſion in Religion, 
but by theſe monaſtical Wri- ' 
ters : The which I have ad- 
ded the more at large m this 
Point to that which I a 
firmed in my former Prefa- 
ces, to the End that they a- 
reemg together, may the 
Tater perſuade both Parties 
to agree to the Truth mani- 
feftly proved by many unan- 
ſwerable Arguments in the 


faid Preface to the Third 


Part, and by the Authority 
7 Sir John Forteſcue, Chief 
uſtice in the Reign of Ning 
Hen. 6. amongſt others at 
large cited in my Preface to 
the 6th Part, by all which it 
is manifeſt, that in Effet, 
the very Body of the Com- 
mon Laus hefore the Con- 
_ are omitted out of the 

ragments of fuch Alti __ 
* . 7 


- 


2M 4 10 4 R E AD E he ay 4 
3 ADS, Wiſin; as are pu 1 1 - onli 
1 - EN Title of —muniiom, N ich i 
ERS. 5 ey” et Edward Monachns 
Ea. - . oo Fo Edward the KN. 5 11las n 


1 - cond, Ethel ſtane, Edward, metitd appe . 15 
13 Edgar, Etheldred, Canutus, 5 Et de illi 
1 1 _ - Edwardthe 75 or of atth. Weftmon erin 
eee of England be- Fubente Cmitone ah An 

ee # 25 thoſe ca lingua in Latinam tay 
= M8 few Chapters of Laws yet re- ag _ in Dacia quq 
n mining, are are for the mat in Antlia Af eortum 2 
Ea 8 and Oxuli- 1 a a prefatnd 
E by 7 | iſhed by the ſaid cn Atquet j 
_ 2... ae  _w— Ne of he of the Be! re fffcian, 


3 * Gun for 5 2 
2 PPP 
eee 1 will adi to 2 5 
1 woher bath been ſaid before, 
A | RTE. that the Monk of Cro "oi 
® "Crowlandiz, erb them the moſt juſt 
Ex Mit. Tas, and Mat. of Wet 
3 f them Janh : Long omg 

* __- IF the Appointment of 
r= tranſlated ont - 
oFEnghſs into Latin, were | 
. = him for their E | 
 .  _ __commundedtobeob 5 | 
_—— ' as Well in Denmark, as in = 
> England. And this Mar- A 


WIT Jaſfice. ' © 
* et before 1 _— (Miſs tee fur nit 
duobt 


f theſe 2 
een 
_ 75 

that the by 
4 res of 12 Men (which ts _ 
. 75 tir mvincable Ar | 
EA of the Antrquity of 1 Cams. 
den Laws, bring only ap- 
Se not 
* the YOu 


* - 
= G 


— 
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3 EFT 


5 
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#4 33-3. Et EL a £- WE. 


— 
LY 


mentor Anti 
r Communium, * ly 
_ eres) * 


1 — 

Af 

2 » 
| , 8 de 
N 

— 

"IH 7 

3 * 3 


py ex arbitri 
b 15 nonnulli 3 
F firmarunt. | 

indo, Curiam 


gecundo, : AQti- 
\ ' Jl Cmmunium inſti- 
non 1. 


t 8 Ad pri 
E. od attinet, conſi u- 

r doctus promi - 
hin tertiam Relationum 


Kat in quo hac de re edo- 
2 ts acquielcat : Inte- 
2 tarnen magni illius 
v genere) hujus ie 
nament! attexam 1en- 
3 in elaborata ejus 

Hanna, 109. qua 
Chnſam 84 hanc rem. 
Pd 'vero Polidorus Virgi- 
WW ſribit, Enlielnumm Nom 


um primum. induxiſſe, 
4 a dero altentus ;, 25 
, | (nr ante anni 7. u 
We cert iftmum ex 1 
e N [ok 
Imbile judicium . 
4 n duodecim viri 
Wn © lepales e vicinia rite 
Wantur ; hi urejurando 
20 \ umu vere de facto ſen- 
= dicere; advocatos 
ribunali utrinque 
Wren & teſtes D ; 
, acceptis inri que par- 
6 Mirumentis, concludun- 


* 


"te READER) | 5 
r 


mearmut partem, ubi ha- 


Nen duodecim. virorum 


& - a * * «4 1 
a * ＋ "SV. * W 
0 - % 


— 


of them 9 _ 
99 mere.” * ... 


De ad, that the Gin of 
Common Pleas : was not - 
erected after the Siatuiz-of 

Charta (which was 
in the nith Tear af 


"King Hen. 3.) contrary, 10 
that which others 4 bold, 


For the rſt, 1 refer | the 
ader to the He- 


learned 
face before the third: Part « 
my Report 4, where be 


receive. full and clears Sas 


tigfactian herein, and will 
2 add the Judgment — 
reat Ornament: (in bus 


* Kingdom in his 


5 7 1 2 
Point - But whereas Poli- 


dore Virgil wriueth;. that 
ans Commer - 


is moſt certain and a 


rent by the Laws of bets - 


dred, that it was in uſe 


many. Years. before: Nei- 
ther Math he any cauſe; to 


term it a terrible ] udg- 


ment; for Freeorn an 


lawful. Men, are duly 
order 1mpannelled . 


led rthokt the Neighbouj- 
hood, theſe are bound by 


Oath to pronpunce and de- 


liver up their Verdick 


touching the Fact; the7 
3. ms 


109. wit#Camb. Brit. 
conclude. this f 109. 


brought in e Trial by 
twelve Men, there is *. . 
thing more. untrue, for it 


92e 


. s * 
— 

* 

* 


* 


9 hear the Council plead on 


both Sides before the 
Bench or Tribunal, and 
the Depoſitions of Witneſ⸗ 
ſes; then taking with em 
the Evidences of both Par- 
ties, they are ſhut up to- 
gether and kept from 
Meat, Drink and Fire, 
(unleſs Peradventure ſome 
one of them be in Danger 
of Death) until they be a- 
greed of the Matter in 
Fact: Which when they 
have pronounced before 
the Judge, he according 
to Law giveth Sentence. 


| * For this manner of Trial 


Foxteſcue. 


our moſt wiſe and provi- 
dent Anceſtors thought the 
beſt to find out the Truth, 
to avoid Corruption, and 
tocut off all Partiality and 
Affections. And for the 
Excellency and Indifferchcy 
of this kind of Trial, and 
why it ig only appropriated 
to the Common Laws o 
England, read Juſtice For- 
teſcue, ca. 25, 26, 27, 28, 
29, 30, 31, 32. &c. which 
n to be written 
in Letters of Gold for the 


the Wright and Mor- 


thineſs thereof, I will not a- 
bridge any Part 2 the 
ſame, but refer the learned 
Reader to the Fountain it 
ſelf. 

As to the Second, it is 
clearer than the Light at 
Noon Day, that the Court of 
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convencrint, quod. ubi corun 


| 58 Angliæ peculiaris eſt, 


f a me habes abſtrattam, 


tur, fine cibo, dotu, & igne de 
ttientur ( niſi forte periculun 
fit ne ex this 77 ram moria- 
tur) donec de facto inter | 


SESETS © 


Fudice pronunciaverint, ill 
de Jure ſententiam profert 
Hanc enim rationem prud:n- 
tifſum: Majores noſir opti 
mam. eſſe ad veritatem elici 
endam, tum ad corruptelas 
evitandas, & aſſectus inter. 
cludendos exiſtimarunt. Et 
modus hic ervendi verita- 
tem (præſtantiſſimus om- 
nino, planeq; zquifſimus) 


qua de cauſa juri munici- 


r 


iſcas evoluendo hæc que 
ſcripſit Juſticiarius Forte 
cue, cap. 25, 26, 27, 28, 
29, 30, 31, 32, Cc. Que 
cum, ut literis effingeren- 
tur aureis, optime promer- 
verunt (fi vel gravitatem 
vel excellentiam ſpecte- 
mus) nullam inde partem 


proptera quod fontes iplos 
petat velim Lector erudi- 
tus, 


' Secundo loco, luce ipſa 
meridiana apparet clanus 
Cugam Communium pla- 

Citorum 


— : . n 
. * _— 

* * * 
4 —_— " 

l 


Aurum originem neuti- 


tum, 9 Hen. 3- Cap. II. 
umi placita non ſe- 
muntur Curiam noſtram, ſed 
Weautur in aliguo loco cer- 
© Primo eodem ipſo 
por, eademque Char- 
bk, capite decimo tertio, 
ſuria Actionum commu- 
wm erpreſſim nomina- 


as tr: 7 de ultima præ- 
-n ſemper capiantur 
Et un Juftictarirs de Banco, 


ili termunentur - Et du- 


uw bon nemini eſt quin qu- 
3) Wificiariz de Banco ſint 
Cle Lomi mum Action Ju- 
ſt, irn, Secundo, Rex 
U Wenr ics primus, filius Vi- 
„ KChartam Abbati de 
8, WW. fecit confirmation om- 
U un ſuarum conſuetudi- 
n- um, &c. & ulterius 01 
ol cetiit cognitionem A— 
mam omnium quarum- 
te- e, adeo ut neutrius 
m, five Aſſiſar', Juſti- 
m, is liceret interponere 
os N oritatem ſuam: Et 
(!- We perſpicuum eft ex 26 


Wi, 24. Tertio, in 6 E. 
. 54, 55. conſtat, 15 
Wzelis anno ſexto regis 
Ward! primi, finem 
le levatum (ut loqui- 
Ir) inter Abbatem de 
* Theoband C. de jure 
tnatus Eccleſiz de 


ton, coram 8 F 
wnenſis, Epiſcop'Rot- 
WW; & alus Juſticiariis 
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24. 3. In the Book Caſe of pl. 24. 


* 4 2 
o FE e 
* ä 


: 


Common Pleas was not ere- 

Ard after the Statute of 

9 H. 3. cap. T1. Common 4 Wi 
Pleas ſhall not follow our PL IG 


Court, but ſhall be hol- 


den in ſome Place certain. 

Firft, at the ſame Time, and 

in the ſame great Charter, 

and in the next Chapter ſa- * 
ving one, the Court of Com- 3 
mon Fleas is expreſly nam d; 9 


Affiſes of Darrein Preſent. 


ment ſhall always be ta- 
ken before the Juſtices of 
the Bench, and no Man 
doubteth but Juſticiarii de Px 
Banco are Fuſtices of the 7 22 
wn Fleas, 2. I. Hen- FE 
the Firſt, the Hon of the 
,onqueror, by bis Charter, 
granted to the Abbot of B. a 
Charter of Confirmation of 
all his Ufages, 8c. And 
further , granted, that he 
ſhould have Conuſance of all 
manner of Fleas, jo that 
the Fuſtices of the one Bench, 
or of the other, or Fuftices of 
Aſſiſe, ſhould not medadle, 
&c. and this Charter ap- 
peareth in 26 lib. Aſſ. pl. 26 lib. Affi. 


6 Ed. 3. fol. 54, 55. it ap-* E Z. $455» 
peareth, that 15 Mich. 2 . 
the fixth Year of Ring Ri- 

chard the Firſt, a Fine was 

levied between the Abbot of 

S. and Theoband C. of the 

Advowſon of the Church of 

Preſton, before the Archbi- 

ſhop of Canterbury, th: 

Biſhop of Rocheſter, and 


others, 


2 the Reign of 


the Fin, as well coram — 2 | 
ſticiarrus de do primo, tam coram Juf 


Banco, - as 


anno 10 Ed. 4. fol: 53. all 
GENT oh Ton, 


that: the” Chancery, 
— Pleas 


and Exchequer, be. all. the 
k; ings Conrts, and have 


Mam; ſ at no Man know- 
eth which of them 15 the mott 
Antient. But in @ Caſe fo 
clear this ſhall Jaffice: Anu 
| yet let me objerve; that db. 

Vers mg and other Ec- 
 olefraſtical Fenſons in antient 


Time, did fiudiouſly read o- 


ver the Laws o 

2 — rr to greut 
per fen Anowleds 

- ſame: Aud tbe ſaid Martin 


de Pateſhull who war, as 


it Gount 


10 d READER. 


rum pub 


u Before the Hane of 
4“ 53. Magna Charta. Anal in 


1 of Memory of , 


mum, In hac vero peript 


f the 


2 Were 4s 3 9 | 
boo» Tear of Capitals de Banco Ji 


* F LP 
_ 


fragmenta nonnulla Ad; 
licorum ad 
diciorum {ub Rege K. 


ae Banco, quam 
Rege. | 
conſtitutus erat 
ſticiarius — 
primo ter11t, nog 
—_ edito ſtati 
— Chartæ. A 
an. decimo Eawardi au 
tl; J. 53. omnes totim kf 
gliæ Judices, Cancell | 


— — 

firmabunt, ſicque ex om 
ætatum memoria extitiſ 
——— 
hoc eſt eorum antiqui 


cua veritate hæc nobis it 
ficiant. Hic tamen obe 


inde — 
faiſle nitionem: 
artinus de Pu 


a * * e (ts "FP * OE a - , þ >, ! , 7 a * , 4 — - 
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turius anno primo Regis Aing Henry 


Wnt tertii (ut ſupra 
memoratur) Decanus item 
vt Eccleſiz Sancti * 
I» quo dicitur ; vir fait 
Give 7 orudentie, & in le- 


alſo Dean of Paul's, of 
whom 1t wi roo that he was 
a Man of great Wiſdom, 
and exceeding well learn'd 
in the Laws of this Land. 


the Third, wa- | _ 


And John Britton Biſhop Joh. Britton 
of Hereford, wrote an ex- Epiſcopus 
cellent Work in the Days of lere. 


bus bug regni peritiſſimus. 
Manes Britton Epil- 
s Herefordenſis, opti- 


me ſub Rege Eduardo 1. 
Enpfit de municipalibus 
Ingle Legibus, cujus ho- 
tie habemus opera. Multi 
am Ma atum, in Le- 
bus Ang! periti impri- 
a Ent twat (a 4 
bum inſtar multor habe- 


bes præfat io,) KRanulphus 

rue, clarus ille & 
uique familiæ tertius & 
emus (vir niſi, me 
ens fallat Author, ſum- 
con: ſcientia & 3 hujus 
von Legum ſingulari) de 
MF 0 al} lIibram compoluit, 
bam in illis cognition” 
unde ſatis teſtatur: De 
M. Par. p. 3 50. memi- 
(effect e jus doctrinæ 
Wumque hujus reg” pru- 
az certiſſimum:) Solus 
Comes Ceftrenſis Ra- 
hus ftetit virilier, no- 
ierram ſuam redigere in 


115 
1 
et 


Domino Pape) nec per- 
de feodo 15 viros 2 
vel Clericos decimas 
rata, ſolvere, quam- 
duglia & Wallia, Scotia 
tart VIII. 


ne hzc egrediatur ſuos 


Mutem (i. decimas ſolve- 


King Edward the Firſt, of 
the common Laws of Eng- 


land, which remain io this 


Day. And many Noblemen 
have been excellently learned 
in the Laws of England, as 
taking one Example for ma- 
ny, leaſt this Preface ſhould 
grow too large, Ranulpus 
de Meſchives the great and 
worthy Earl of Cheſter, 
and the third and laft of that 
Family, (having as mine 
Author ſaith) great Knows 
leage and Underſtanding in 
the Laws of this Land, 
compiled a Book of the ſame 
Laws, as aWitneſs of his 
great Skill therein : Of whom 


Mat. Par. p. 350. reporteth Mat. Par. p- 
(as an Effect of his Learn- 350. 


ing and Knowledge in the 
Laws of this Realm: ) But 
Ranulph Earl of Cheſter a- 
lone valiantly reſiſted, 
as not willing to bring his. 
.Country into Servitude 
(by paying of Tenths to 
the Pope:) And would not 
ſuffer the Religious or 
Clerks of his Fee to pay 
the ſaid Tenths, altho all 
England and Wales, Scots 
% 


land 


. % 
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& Hibernia, ad ſolution 


| land and Ireland, were 


St. Merton, 
&S .-. 


; Fraftice of 
Laus of: England; ſoon af- 


ter the Congueſt, even inthe 


compelled to. pay them. 
7 a Parliament halden 


in ile twentieth Tear of King 


Henry the Third, the: Af 
ſaah : All the Biſhops de- 
ſired the Lords that the 


would Conſent, That 


ſuch as were born afore 
Matrimony ſhould be Le- 
gitimate as well as they 
that be born within Ma- 
trimony, as to the Succeſ- 
ſion of Inheritance, foraſ- 


much as the Church accep- 


eth ſuch for Legitimate : 


And all the Earls and Ba- 


rons. with one Voice an- 


frered, That they would 
not change the Laws. of 
this Realm, which hither- 


to have been uſed and ap- 
proved. Which uniform 
and reſolute anfwer 4 all 
the Nobili of England, 
nullo contradicente, doth 
ſbew the inward and affeFio- 
nate Love and Reverence 
they bear unto the Common 
Laws of their dear Country. 

be certain and continual 
the Common 


ame of 


ing Henry ihe 


Hit, the Conquerors Sou 


Queſt) and 
ſince, do plainly demonſtrate 


(which almaſt was within 
the Smoak.of that fiery Con- 
continued ever 


that thoſe Laws mere before 


the Days of William the 


quantum ad ſuccefſionem þ 


am, 


de hucuſque deducta, ill 


compellarentur. Et ad Co- 
mit ium Parliamentarium 
anno Regis Henrici terti 
viceſimo, Actus ſic ſe ha- 
bet: Kogaverunt omnes E. 
piſcopi Magnantes ut conf 
tirent, qd nuli ante matris 
mon eſſent legitimi, ſicut ill 
qui nati ſunt poſt: matrimat 


wr MH. uy  - co 


— 


— 
— 


redttariam, quia Eccleſa in 
les habet pro legitimis: E 
omnes Comites & Barone; 
una voce e a- 9100 
noluerunt Lege Anglic mu 
tare gue bucuſque uſitat 
ſunt 25 approbate. Fig 
cujuſmodi & uniformi 
omnium Angliz Magn 
tum reſponſio, nullo cj 
tradicente, intèriorem er 
rum zelum & reverent! 
uz medullitus 
dicam) in Patriæ ſuæ cha 
riſſinæ Leges commune 
haberent, patefecit. Cert 
quidem & continua tai 
inde a devicta hac nation 
in municipalibus Angiu 
Legibus praxis reg 
ipſius victoris filio Hemi 
primo (cum flag rantis ill 
us ſubjugationis vix adhu 
evanuiſſet fumus) & abin 
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ante ingreſſum Vicco 


Culielmi 10 uſu fuiſſęęrin 
cit manifeſte. Nequ ata ea 
enim foret * e,‚talen i er 
Leges attigiſſe perfect 
ſub ſuccedente Hai . 


cund 
24 


- be 


wndo, qualem- tunc ha- 
lniflent, ſi a Victore adeo 


um voperrime introductæ vel 
ertiſ atitute fuifſent. De qui- 
ha- ss Legibus hoc confiden- 
E er ſtatuam, Nullam eſſe 
n. legem (humanam dico) in 


toto hoc terrarum orbe, 
qua cum honore, pace, & 
pncordia res in hoc regno 


porſus gradibus, æque 
wmmode atque his anti- 
quilimis ac præſtantiſſimis 
Ausliæ Legibus. 


Kunulplhus de Clanvilla, 
ſuſticiarms capitalis fub 
Henrico ſecundo, Legum 
Ingliz partem doctiſſime 

nter atque conſultiſſime 
Iteris commendavit (cujus 
Ipera in hodiernum uſque 
lem ſuperſunt) ejuſdemqʒ 
Intatus proœmio ſcribit, 
Regem hanc gentem gu- 
ternafle Legibus regni & 
wnſuetudrmbus de ratione 
Wrodudttis & du obtentis : 
Ex quibus verbis, adeo 
lultis abhinc ſeculis, e- 
miſſis, manifeſtum eſt, qd' 
Wc fuerunt leges regni 
t conſuetudines ratione 
Wndatz & antiquis tempo- 
bus acquiſitz ; quæ pro- 
dubio nec potuit nec aſ- 


Enter & fere immediate 
Ae per Expugnatorem 
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wantur publicæ, infinitis 


ere voluit, {i adeo re- 


as 


* 
* * 
* — 


Conqueror.” For it had not 
been ae, to have brought 
the Laws to ſuch a * 
on as they were in the Reign 

of K. Hen. 2. ſucceeding, if 
the ſame bad been ſo ſudden- 
ly brought in or inſtituted by 

the Conqueror: Of which 

Laws this I will Jay, That” 
there 15 no human | 
in the Circuit of the whole 
World, by infinite Degrees, 
Jo apt and profitable for the 
honourable, praceable, and 


proſperous Government of thts 
Kinedom, as theſe antient 


and excellent Laws of Eng- 
land be. - | 
Ranulphus de Glanvil- 
la, Chie office, in the 
Reign of King Henry th? 
Second, learnedly and pro- 
foundly wrote of Part of the 
Lawi of England . (whoſe 
Works remain extant at this 
Day:) And in his Preface 
be writeth, That the King 
did govern this Realm by 
the Laws of the Kingdom, 
and by Cuſtoms founded 
upon Reaſon, and of anti- 
ent Time obtained. By 
which Words ſpoken ſo ma- 
ny Hundred Tears ſince, it 


appeareth, that then there 


were Laws and Cuſtoms of 


this Kingdom grounded upon 


Reaſon, and of antient Tim 
obtained, which he neither 
could nor would have a- 
firmed, if they bad been ſo 
recently and almoſt preſently 
b 2 be- 


Law with- 


— 


dodratus de But - 


„ 


+ > before that Time inflituted 

g 7 the Conqueror. And in 

* oken of my Thankfulneſs to 
that worthy Judge, whom 1 
cite many Times in theſ: Re- 

ports, (as I have done in my 

former) for the Fruit, which 

Tconfeſs my ſelf to haue reap- 

ed out of the fair Fields of 

his Latonurs, I will, for the 

Honour of bim, and of his 

Name and Poſterity,which re- 
good Cauſe to know) impart 

x and publiſh both to all fnture 

He did bear and ſucceeding Ages which I 
Azurey ® ne., Leave ſaund of great Antiqui- 
J. Wich Ty, and, of undoubted Veri- 
|  Coat-Armour 77 3 tbe original whereof re- 
the Paſi#ns of maineth with nie at this 


= . do Day, and followeth in theſe 
os... Words. Ranulphus de Clan- 
uſtitiarius Villa Juſticiarius Angliæ, 
1 55 
Anglia. fundator fuit domus de 


Fundator pri · Butteley in Com Suff. quæ 
Indes en Regis H. 

filii imperatricis 17, & an- 
no Dom. 1171. quo anno 
Tho. Becket Cantuar' Ar- 
chiepiſcopus erat occiſus. 
Et dictus Ranulphus naſce- 
batur in villa de Stratford 
in Com Suff. & habuit ma- 
nerium de Benhall cum 

toto Domino ex dono di- 

cti regis H. Et duxit in ux- 

orem quandam Bertam fi- 

liam Domini Theobald: 

de Valeymt femoris, Dom 

de Parham, qui Theobald" 

per chartam ſuam dedit di- 

cto Ran & Berte uxori ſux 


teley, 


Donum Reg”. 
Uxor ejus, 
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. main to this Day ( as I have 


hs 


fuiſſent inſtitutæ. Et ge 
reverendiſſimo illi Judig 
videar ingratus (cujus te- 
ſtimonium hiſce meis lu. 
cubrationibus (ſicut alias) 
ſæpe a me habes prolatum) 
pro fructu quem ex pul. 
cherrimis ejus operum ar- 
vis me collegiſſe confiteor, 
in honorem ejus, & no- 
minis, & ſobolis hodie flo- 
rentis (ſicut optima mihi 
cognoſcendi eſt occaſio) in 
ſecula futura emittere & 
in medium proferre viſum 
eſt, quæ magnz fore vetu- 
ftatis & exploratæ verits 
tis ſæpiſſime ſum exper- 
tus: 2 origio apud 
me eſt, & hiſce verbis ſe- 
quuntur. Ranulphus de 
Glanville Juſtitiar Augl, 
ſundator fuit domus de But 
teley in comitat. Suſſol que 
fundata erat an. Reg Hen- 
rici filu Imperairicis diem 
ſepiimo, & an Dom 1171, 


quo an Tho. Becket Car- 


tuarienſis Arc bie piſc erat c- 
ciſus. Et diftus Ranulpli 
naſcebatur in villa de Strat: 
ford in comitatu Suffol & 
habuit manerium de Benhall 
cum toto Dominio ex don 
diati Reg Henrici: Et di 
xit in uxorem quandum Ber- 
tam filiam Dom Theobald 
de Valeymz ſenioris, Dom 
de Parham ; qui Theobal- 
dus per Chartam ſuam dt. 
dit dicto Ranulpho G Berte 


uxori ſue totam terram dt 
| 0 


1 
4. bd 


' * 


bort eum pertinent, in 
mt de Butteley ſita 
am aliis terris & tene- 
Ain in libero maritagid. 
Bus vero Ranulphus 
audit tres filias de diftu 
Uta, z. Matildam, A- 
Pbiliam, & Helewiſam, 
# dedit terram ſuam an- 
wogreſſum ſutm verſus 
im Janfam. Matilda, 
me ſoror, habuit ex dono 


of 
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totam terram de Brochous 
cum pertin', in qua do- 


mus de Butteley ſita eſt, Filiz equi. 


cum aliis terris & tene- 


mentis in libero marita- 


gio. Præd' vero Ranulph 
procreavit tres filias de di- 
ca Berta, viz. Matildum, 
Amabiliam, & Helewiſam, 
quibus dedit terram ſuam 
ante progreſſum ſuum ver- 
ſus terram ſanctam. 


Ma- Nuptiæ & 


tilda, prima ſoror, habuit don. tiones 
ex dono patris ſui totem filiatum, & 


villam de Benhall inte. fn pot 


th fur totam villum de 
ball, integraliter una 
w advocatione Eccleſie ſroe 


Aer beate Mariæ de 
el, & nupſit cuidam 
i nomine Willielmo de 
tterville, de quibus pro- 
Hugo de Auberville: 
% Hugone Willielmus 
Auberville: De 72/0 
lielmo proceſſ quedam 
anna fia unica & be- 
ge nupſit cuidam mili- 
uncia nomine Nicho- 
Myryell, gui duxit in 
m Margaretam filiam 
* Galfridi Peche; & 
Mcholaus vendidit Do- 
Guydoni Ferr' pred 
Mum de Benball- Et 
le Nicholaus de uxore 
gut alium Dominum 
Wolaum militem in Can- 
Lau uit ante primam 
mam. TIpſe autem 
Wo talliavit pred maner 
aria Dom regis apud 
Imnaftr” in craſtini A 
ms Dom', anno regni 


WW Edwardi fil; Edwar- 


graliter una cum advoca- 


tione Eccleſiz five mona- 
ſterii beatæ Magzz de But- 
teley, & nupſit cuidam 
militi nomine Hilf de 


Auberville, de quibus pro- 


ceſſit Hugo de Auberville, 
de ipſo * WilP de 
Auberville, de ipſo Willicl- 
mo proceſſit quædam 7ohau- 
na filia unica & hæres, quæ 
nupſit cuidam militi de 
Cancia nomine Nicholas 
Kyryell qui duxit in uxorem 
Margaretam filiam Dom' 
Galfrid: Peche ; & ille Nich 
vendidit Dom' Guidoni 
Ferr” præd' manerium de 
Benhall: Et tum ille Nich 
de uxore ſua genuit alium 
Dom' Nich militem in 


Cancia, qui vixit ante 


rimam peſtilentiam. Ip- 
8 autem Guido talliavit 
przd* manur incur” Don” 
Regis apud Weſtm' in cra- 
ſtin Abenſion Dom', an“ 
b 3 regni 


— 
—— 
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regni regis E. filii E. pri- 
i 8 Chr Aliauoræ uxori 
ſuæ & hæredibus de ſe exe- 
unt: Et fi ipſe Guido ſine 
herede decederet, rem 
Wi de S. Quintino & h#- 
redibus. Amabilia, ſecun- 
da ſoror, habuit ex dono 


tris ſui medietatem vill 


le Bawdeſeia & medietat 
vill de Fynbergh. Amabi- 
la præd' habuit virum no- 
mine Radulph' de Ardern, 
de quo proceſſit Tho. de 
Ardern filius & hæres, De 
Tho Radul filius & heres, 
qui feoffavit priorem & 
conventum de Butteley de 
medietate ville de Bawde- 


ſey. De præd' Radulpbo 


proceſſit quidam Tho. Ar- 


dern filius & heres. He- 


leuiſa, tertia ſoror, habuit 


ex dono patris ſui aliam 
medietat' ville de Bawde- 
ſey pred', & aliam medie- 
tatem ville de Fynbergh 

red. Helewi/a predicta 


habuit virum nomine Ko- 


bertum filium Rob. de quo 


Proceſſit Rad filius & hæ- 


kes, qui feoffavit Warinum 


genere, utpote de uo 


di primo, ſibi & Aliano 
uxort ſue, & heredibu 4 
ſe extum Et ſi ide Gui 
fine herede diſcederet, x 
Willielmo de ſandto Qui 
tino & beredibus, Am 
bilia, ſccunda ſoror, hub 
ex dono Patris ſui medii 
tem ville de Bawdtſeia, 
medlietatem ville de 5 
bergh : Amabilia prodifi 
habuit virum nomine 
nulphim de Ardern; 


- guo proceſſit Tho. de Ardet 


filius & beres ; de Thon 
Ranulphus filius & her 
qui feoffavit priorem & © 
ventum de Butteley de n 
dietate ville de Baud 
De prædicto Ranulpho j 
cefſit quidaam Tho. Arde 
films & heres. Heleui 
tertia foror, habuit ex d 
patris ſui alam medica 


ville de Baudeſey predin 


F aliam medlictatem wi 


de Fynbergh predifta:. 
lewiſa prædict haluut w 
nomine Robertum fil 
Roberti, de quo proc 
Radulphus films & bd 
qui feoffavit Warrmum 
Inſula de medictate pred 
ville de Fynbergh. Del 
dulpho proc eſſit Robe 
filius & heres, qui feat 
Ran fratrem ſuum d. 
dictate prædicta vill 
Baudeſcy. Et nota @ 
prefatus Ranulph' de G 
villa fait vir preclanth 


N 


— 


r, vir inſuper Rrenuiſſi- 


ue ad terram ſanctam 
weravit, & ibiaem contra 
nico crucis Chriſt ſtre- 
lime u/que ad necem de- 
meavit. Fuit autem Berta 
g ilitri proſapia orta, filia 
Dom Theobaldi Valeymz 
Mori, Dom de Parham, 
um & Ranulp' Ber- 
> conſanguinei multi, de 
quibus plures milites, omnes 
uo gentiles & gencroſi, i- 
nn partem Suſfolciæ corum 
olan & gencroſa carnts 
n bonorifice illuſtra- 


anns multis. 


Et Henricus de Bracton, 
egi Hen tertii tempori- 
jus, hujus regni Judex, 
apite primo Libri ſui 
umi, numero tertio, in- 
qut: Ego Hen. de Bracton 


lia juſtorum proſcrutanda 
raue, non ſine vigilus 
© labore, Fe. adeo ut Le- 
& Angliz vetera judicia 
Worwnh ab illo nuncupan- 
lr, Author libri qui in- 
abitur Fleta (qui regnan- 


Woperis-ſui axordio idem 
tit quod & Glanvilla de 
| tum anti- 
Tiny tum honore ; & i- 


wr diftinie 


appellatione 
he plenius übt! 


fatifaci 
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ſanguine, vir inſup ſtre- Vir ftrenui: 


vectiori ætate ad terram F 2. * | 


Lay & obiic apud 
ibidem contra inimicos Acres. 


crucis Chriſti ſtrenuiſſime Ad terram 
anctam pe- 


ws corpore, qui provectiori 


mum erexit ad vetera ju- 


& Eduardo primo ſcripſit) 


lem, libr quem ſcripſit 


\ 


” 


1 


nuiſlimus corpore, qui pro- 


ſanctam properavit, 


uſque ad necem demicavit. 
ſtri 
ſenioris Dom' de Parham, 


te conſanguinei multi, de 
quibus plures milites, om- 
nes vero gentiles & gene- 
roſi, iſtam part” Suff. eor 
incolatu & generoſa carnis 
. onorifice illu- 
rabant annis multis. 
And Hen de Bracton a 
Judge of thit Realm, in the 
Reign of King Henry the 
Third, m his firſt Chapter 
of his firſt Book, Numero 
tertio, /aith : I Henry de 
Bracton have ſet my Mind 
to ſearch out diligently 
the ancient Judgments of 
the juſt, not without 
much Pains and Labour, 
&c. H as be ſtileth the Laws 
of England, by the Name 
of the ancient Judgments 
of the Juſt. The Author 
of the Book called Fleta 
who. wrote in the Reign of 
ing Edward the Firſt) in 
his Preface to his Work a- 
greeth with Glanvill con- 


cerning the Antiquity and 
Honour of the Laws of 
<- . I... 


„ 


. > inatus. 
Fuit autem Ber a ex iu * 
roſapia orta, filia guinis con- 
Dom Theobaldi Valeymt tra inimico: 
Chriſti. Pra- 
| ; api i 
quorum & Ranulpbi & Ber- — "21 


1 


England, and there ſbew- 
g e eden wherefore be 
intitled hit © Book. by the 
Name of Fleta : But this 
Treatiſe which may wor- 
thily be called Fleta, be- 
cauſe it was compiled, in 
the Fleet, of the Laws of 
England. I have a Regiſter 
of our Writs original, written 
in the Reign of King Henry 
the 8 in whoſe Time 
Glanvill ray containing 
the original Writs which 
were long before the Con- 
queſt, as in the ſaid Pre- 
face to the third Fart ap- 
peareth, and yet alſo re- 
maining in Force, ſuch ex- 
repted as have been inſtitu- 
ted or altered by Aﬀs of 
Parliament ſince that Time, 
which 15 the yo antient 
Book yet extant of the Com- 
mon Law, and ſo antient, 
as the Beginning whereof 


cannot be (heed. 

Jo the ſecond Dueftion I 
do affirm, That the Statutes 
4 Magna Charta, Charta 
e Foreſta, Merton, Marle- 
gamis, Glouc' Weſtm. 2. 
Articuli ſuper cartas, arti- 
<uli Cleri, ſtatutum Ebo- 
Taic', Prærogativa regis, 
aud ſome few others, that 
e. anticht, amonglt which, 
the 8 of 2 5 Ed. 3. i- 

nt to be omitted, touchin 
Treaſons (which for the mof 
Fart are but Declarations of 
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gut Fleta merito poterit gy. 


via five Reſcripta conti. 


affirmo, quod ſtatuta, qu 
.inſcribuntur, Mag Chart, 


bridge, Weſtm' 1. De Bi- 


as: Tractatus autem if, 
pellari; qui in Fleta, de june 
Anglorum, fuit n 
Reſcript mihi eſt orig 
nalium Rzgiftrum, ſub Re. 
ge Henricio ſecundo literis 
conſtgnatum quo (tempo: 
re ſcripſit Glanvilla) bre. 


nens 8 quæ mul- 
to ante ſubactam hanc nz 
tion (prout conſtat in me- 
morata illa tertiæ parti 
Ben in vigotre er- 
titerunt pleno ut & hodie 
exiſtunt; eis modo excep- 
tis quz in Comitiis Parlia: 
mentariis inftituta aut im- 
mutata fuere, qui liber 
omnium de lege munich 

ali extantium, eſt vetu- 

iſlimus, adeoq; antiquus 
ut de origine e jus mtu 
prorſus oſtendatur. 


Ad ſecundam quzſtion 


Charta de Foreſta, Merion, 
Marlebridge, Weſim' 1. De 
Bigamis, Clouce Wiſim, 
Articuli ſuper Chartas, Ar: 
ticuli Cleri, Statutum Ebv- 
raicum, Prerogatrua Reg & 
antiqua alia nonnulla (in- 
ter quæ ſtatutum anno VE 
ceſimo quinto Edward 
tertii de crimine læſæ Mt: 
jeſtatis ſancitum omitien. 
dum non eſt) pleriſq; an 


ty 
x 
ve * 


"\ 
nn ſolummodo declara- 
ur lex municipalis; una 
am reſcriptis originalis 
u de actionibus five pla- 
tis (ut loquimur) com- 
nunibus, quæ in KRegifro 
omprehenduntur, cum & 


npo⸗ gquſitz & veræ indican- 
bre Wii crimina dilinquentium 
nt-Mfcmulz, ſunt corpus ip- 
nul: am & quaſi textus legum 
n. 


ingliz municipal: Cau- 
rumque & Judiciorum 
wlatorum vetuſtiores libri 
dim editi, & monumenta 


{kn acta publica, ab annis 
cep adringentis & ultra in 
rlia·¶ unc uſque diem deducta 
im- ſumma fide, reſervata, 


iber, int Commentaria tan- 
nich em, & ear leg, reſcript 
retu-Mozinalium, & indican- 
quus d tormalarum expoſitio- 
mihi e. Et cum alias, tum 


ipue ex duobus cauſis 
tera, ſcil', 7chu Webb, 
utera Blackamore ) jam 


tion elo, ut & aliz, commiſ- 
 quz (vereque hoc fauſtiſſi - 
an, ro immo florentiſſimo Ju- 
nor, i a Regia Majeſtate 
De dauique adminiſtratæ de- 
ſim eminatis) patet clariſſi- 
A- libros <2 wa & monu- 
Eta, apta fore commen- 
gc uz, & veras ſtatutorum 
(u- torumq; comitialium 
o v beationes. Et, fi ſtu- 
andes Lector exemplum 


Ereſcripto originali quæ- 
Irerit, caſum Cahe, in 
mino Paſchæ 26 Eliz. 
Rue feliciſſimz memo. 
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the Common Law) together © 
with the original Writs con- 
tained in the Regiſter con. 
cerning Common Pleas, and 
the exact and true Forms of 
Inditments and Judgments 
thereupon in criminal Cau- 
- ſes, are the very Body, and 
as it were the very Text of 
the Common Laws of Eng- 
land. And our Year Books 
and Records yet extant for 
above theſe Four Hundred 
Years, are but Commentaries 
and Expoſitions of thoſe 
Laws, original Writs, In- 
ditments and Judgments. 
By two Caſes, the one of 
Jehu Webb, and the other 
called Blackamore's Caſe 
now among others publiſhed 
and reſolved in this bleſſed 
and flouriſhing Spring- time 
of his Majeſty's Fuftice, ſpe- 
cially (among many others ) 
it appeareth, that our Book 
Cal and Rerords are alſo 
right Commentaries, and true 
Evvoktions of Statutes and 


Ad of Parliament. And for 


an Example of an origmal 
Writ, among many other, 
refer the ſtudious Reader &- 
8 to Caly's Caſe in 
aſch 26. of the Kees of 
the late Queen Eliza 
of ever bleſſed Memory, now 
publiſhed, whereby it more 
clearly appeareth how judici- 
ous the Opinion of Juſtue 
eface to 
ſaith, 


his N. B. where be 
„ 
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that original Writs are the 


Foundations whereupon the 


Law dependeth, and how 
" truly be calleth them the 
Prmciples of the Law, and 


fortiſieth alſo the Opinion o 
Bracton lib. 5. fol. = 


where be ſaith, that (Breve 
3 eſt 5 —_ 
tad” regulæ juris) whic 
Caſe ] bave reported in that 
e be this . as 27 
ents ſeemg the ſingular Uſe 
. of ind] Writs, will mthe 
beginning of therr Study 
learn them, or at leaft the 
Principale of them without 
Boot, whereby they ſhall at- 
lain unto three Things of no 
- Units 5 1. by the 
rig anding of their 
Books -: 2. To the true 


Bool 
Senſe and Judgment of 


Law: And laſth, to the 


And the Caſe of - 
1 ſtandleth for an 
Example of an Indict ment. 


exquiſite Form and Manner of 
Fake. 


riæ agitatum, & jam ec. 
tum, conſulat, ex qu 
clare patet conſultam im. 
primis fuiſſe Judicis Ft. 
herbert opinionem judicid. 
que latam optimo in prog. 
mio Libri ſui de Nan 
brevium, ubi aſſerit Re. 
ſcripta originalia funds. 
. & —_ Le- 
8¹⁸ Cardines; & 
quam recte ab eo juri 
principia appellantur: Fir. 
mat etiam hic caſus illud 

uod ſentit Bracton, Ib. 3. 
2 413. ubi dicit, Bray 


for matum eſſe ad ſimilitudi 


nem regulæ Juris. Quem 
caſum in medium profe- 
rendo hunc mihi ra 
finem, quod uſum fingu- 
larem brevium originali- 
um ex hoc perſpicientes 
ſtudioſi, dum adhuc in hoc 
literarum genere tyrones 
ſunt, ea vel ſaltem eorum 
in uſu frequentiora, me. 
moriter ediſcerent; quod 
fi faciant ad hæc tria plu- 
rimi momenti facillime 
perveniant. Primo, fe- 
&ius librorum apprehen- 
dant rationem : Secundo, 


ſenſum ſententiamque Ju- 


ris genuinam felicius intel: 


ligant: Exquiſitam dem. 


; trat. 


e cauſas agendi formam 
— wing Et caſus de 
Barratria (ut loquimu!) 
formulam indicandi cb 
mina recte tibi demon 


rs rs 63 
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The negleft of Aſſes and 
real Afons hath pr. oduced 


Aſſſarum Actionumque 
cealium intermiſſio, bina 
un Rempub. induxerunt 
mala, & tertiam (ſi modo 
non ſurrepſerit) ſequi veri- 
fmile eſt. Primo litium 
multitudo in actionibus 
perſonalibus quibus liberi 
tenementi & juris hæredi- 
tarii realitas controverſa 
eſt, in ſubditi impenſam 
x vexationem minime to- 
lerandas. Secundo, con- 
tentiones multiplices in u- 
no eodemque caſu, adeo 
ut ſententiæ duodecim vi- 
forum juratorum (quas ve- 
redita vocamus) diverſæ 
ſepius feruntur ex utraque 
parte; nec tamen lis de- 
num inter partes aliqua- 
tenus dirimitur, nec fixa 
alterutri ſeu pacifica ma- 
net poſſeſſio, utrinque li- 
cet frequentius exploretur 
pariter ac judicetur. 

Et hoc fit, dum recta 
Legum inſtitutio declina- 
tur: Unde Lex municipa- 
ls dente carpitur maledi- 


oo, & detrimenta reipub- 


lice eveniunt non ferenda. 
In actionibus perſonalibus 
de ære alieno, bonis, & 
catallis (ut dicimus) recu- 
peratio vel barra (ut apud 
nos eſt) in una actione, 
barra eſt & in alia, & hu- 
Julmodi litis finis eſt. In 
Khionbus vero realibus 

& libero tenemento & 


two Inconvenentrees in the 


Commonwealth, and 4 3d 


i (if it be not liept on al- 


ready) like to inſue: I. the\ 
Multitude of Suits in perfe> - 
nal Actiont, wherem "the." © 


reality of Freehold ana Ini 
tancc is tried to the imolleru- 


ble Charge and Vexation of 
the Subject: 2. Multi plirity of 


Suits in one and the [ame 


Caſe , 
there ate divers Verdifs on 
the one Side, and divers on 


the Other, and yet the Plain- 
tiff or Defendant can come 


to no fimte End, nor can 


hold the Poſſeſſion in quiet, 
though it be often tried and 


adjudged for either Party. 


And this groweth, for 


that the right Inſtuution of 


the Law is not obſerved, to 
the unjuſt Slander of the 
Common- Law, and to the 
intollerable Hindrance of the 
Commonwealth. In Pepe 


Actious concerning Debts, 


Goods and Chattels, a Re- 


covery or Bar in one Action 


is a Bar in another, and 


there is an End of the Con- 


troverſy. In real Actions for 


Freehold and Inheritance, 
being of a higber and 1117 


wherein oftentimes - 
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in the mean 


eth quiet. 


dangerous Effectt, 


thier Nature, and Ranging 
greater V. arity Of 11 


upon 8 iet 
w — 5 and Difficulties in Law, 
' © * there could not be 


1 Trials, or at th: moſt (and 


above two 


"zhat wem rarely) three, 
Time, aſter one 


"Recovery, the Poſſeſſion reſt- 
6 3. The Di 


iſcon- 


tinuance of real Actions will 
produce in the End, two 
VIZ, 


want of true Judgment in 


the Profeſſors of the Law, 


and groſs Ignorance in Clerks 
of the right Entries and Fro- 
'ceedings in thoſe Gaſes. We 
fee that Works of Nature are 
beſt preſerved from their own 
Beginnings, frames of Foli- 


cy are beſt ſirengthned from 


the ſame Ground they were 
firft founded, and Juſtice is 
ever beft adminiftred when 
Laws be, executed, according 
to their true and genuine In- 


 flttution. And therefore to 


the End the antient and ex- 
cellent Inflitution of the 
Common Law might be re- 
continued for the good of the 
Commonwealth, (for it is 
convenient for the Com- 
monwealth, that there be 
an End of Controverſies.) 
T have therefore reported two 
Caſes of Aſſiſes, for that 
the Writ of Aſſiſe ( in Caſe 
where it liethj) 15 optimum 
& maxime feſtinum reme- 
dium : And the Caſes of 
Buckmere and Syms of 


A 


To the READER. 


trandi, aptique in iiſdem 


hæreditate ( altior: 
prorſus ſunt — * ti . 


nioris, & in quibus 
diſſimiliora decermuntne 2 
ſubtilioreſq; agitantur in 
lege quæſtiones) ultra du- 
as, vel tres (idque rariſſi 
me) eſſe nequeant explo- r 
rat iones, & interim, una 
jam habita recuperatione, 
quiete agitur poſſeſſio, r 
Tertio, actionum realinn Wc 
deſuetudo duo efficient pe- 
riculoſa, videlicet, veri 
judieii in legum proſeſſo- | 
ribus defectum, & in Cle. {Ware 
ricis, formu rite in- Nee 


cauſis proceſſus craſſam 
1gnorantiam. Opera Na- 
turæ ſuis a primordiis ma- Nb 
xime ſpræſervari perſpici- 
mus, res politicæ ab {7 Ni 
optime fundamentis mu- 
niuntur à quibus primo Want 
inſt ituuntur, & Jufticia z- Nit 
quius ſemper adminiſta- NM 
tur, quum Leges ſecund 


veram & genuinam earum bor 
inſtitutionem executioni n 
mandentur : Ideoque ut 1 


antiqua Legum municipa- 
lium & præclara inſtitu- 
tio, ad reipub' utilitatem 
retineatur (expedit enim 
reipub, ut fit 2 litium 
duos in publicum protuli 
caſus de Aſſiſis, eo quod 
breve de Aſſiſa (in caſu 
o habeatur) optimum i 
maxime feftinum remedi- 
um: Et caſus Buckmere,* 
| Hm 


ay ** | 
F j wy . 
5 ts - 26) 


P ' 4 


u (ut loquimur) in 
. Et caſum Ea- 
ui Altham de brevi de 
bote recuperanda. | 
Et nos, quos I a Ma- 
Alas publicos in hoc ſuo 
gn ſubſtituit Judaces, 
noras omnes ſupervaca- 


a . . * 
e das & curioſas nimis 
N | 5 placitando agitationes 
nad poſſumus) penitus 
— mputare ſtetuimus: Quz, 
in irrepſerunt, multum 
Peer in cauſa fuerunt 
. Ware actiones reales & 
„ eertim de Aſſiſis bre- 
nut quondam fuerint, 
n aadeo ſunt frequetia. 

;- WT Et quamy” in actionib 
„b, ſicut cauſz pondus 
- Wk exigit, longiora tem- 
? Wain proceſſu, quam in 
- Wſionibus perfonalib' con- 


lantur, ſicut in libello 
lis Forteſeue, cap. 53. 


ſeſtum eſt (ubi appa- 
! Wi llationes illas nec ni- 
n WW ongas eſſe, nec juſta 
1 Wa mf: de cauſa admiſ- 


Crebro enim (inquit 
©) in deliberationibus ju- 
ls matureſcunt, ſed in 
uo proceſſu nun- 
n.) Petens tamen tem- 
* opportuno per has 
ws Actiones ad finem 
0 5 ; = quem 
action perſonalium 
Wecutionem de libero 
ento vel hæreditate 


er 
x 
1 
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I0 the READER. 
de brevibus de For- Wrus of Formedon in Re. 


was & indebitas, omnef- 


, p ” 


mainder : Edw. Altham's 
Caſe of a Writ of Dower. 


And we, that are Judges ? 
of the Realm, have reſokued o 
1 off all ſuperfluous and un= 


juſt Delays, and as much 
as we can, all famed Dila- 


tory and curious Pleadings * 
The Admittance . of © 


late Time, hath been a great 

_ Cauſe why real Action, and 

ſpecrally Writs of Aflſe, 

ave not been ſo frequent as 
they laue been. 


And though in real Adli- 
out, as the Weight of the 
Cauſe requireth, there are 
longer Times given in the 
Froceeding, than in perſo- 
nal Actions, as appeareth 


in Juſtice Forteſcue's Book Forteſcue, 
2 53. (where it appeur- P. 13. 
eth t | % 


hat thoſe Times are nei- 
ther overlong, nor without 
jut Cauſe ; for many 
1 — in Deliberations, 
udgments grow to ripe- 
neſs, but i over haſt 


y 
Proceſs never :) Yet ſhall - 


the Demandant come to a 
timely final End by theſe 
real Actions, which he ſhall 
never do by Proſecution of 
perſonal Actions for the 
Trial of Freehold or Inhe- 
ritauce. And they that _ 
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we 


> To the READER. 
obſerus the three Parts of 
tbe 


all find few or no Acti- 


ons of Tre or perſo- 
mal A e bt 12 


4 or Te- 
* 
0 Title of Freehold or In- 


beritance came in Dueſti- 


4 ws Edward the Third, 


T3 

Wis , : 

vB þ . - * * 5 i, 7 

: 2 r ' * * g — 
da, or where the Plaintiff 
* * * * k 


* could” not have any real 
Aftion: And therefore a- 
' mongſt many others it ap- 

peareth in an Action of 

Treſpaſs, Quare clauſum 
fregit brought by the Bi- 
Do of Coventry and 


"44. b. Exception was ta- 
Len to the Replication _ 


the Biſbop for that he 
ed in the Reality, for al- 
ways in thoſe Days real 


Gaſes were determined in 
Bins 
uapes in 1 ' Vrmes to 
Merit that honourable Te- 
ſtimony which Thirning 
Chief Fuſtice attributeth to 


them in the 12th Year of 


the Reign of K. H. 4. that 
they were the greateſt Sages 
that ever were: And that 
in'the Reign of N. E. 2.the 
Law was o 

| Frerfection that ever it was; 
that pleading (the great- 

ft Honour and Ornament of 
the Law) grew in the Reign 

| _ ing to that Excel- 
eney, as that the Plending 


Reports. in the Reign 


either where 


ning, Iuſticiarius capital 


the greateſt 


* 


riundo, nunquam 

teſt. Tres autem Ralls 
onum partes regnante EA 
3. promulgatas qui penſi. 
taverint, paucas aut om 
nino nullas tranſgreſſion 
aliaſque perſonales action 
de terris ſeu tenementis 
latas invenerint, niſi ub 
nulla de libero tenemen: 
to aut jure hereditari 
quæſtio oriebatur, aut uhj 
Petenti nulla realis Adi 
data fuit. Liquet igitur 
cum alias tum przciput 
ex actione quadam tran 
eſſionis, Quare clanſim 
Frevir per Epiſcopum Ce 
vent' & Litchfield” proſt 
cuta in 6 Edward: 2. fo 
34. b. ad Epiſcopi repli 
cationem factam fuiſſe ex 
ceptionem, quod in real 
tate litem agitabat, ſem 
'er enim, ut tunc ſe ht 
uerunt tempora , Caſu 
reales in actionibus realil 
diſcuſſi fuerunt : Unde et 
rum temporum Judi 
præclarum 111ud meu 
re teſtimonium, qd Th 
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EF 


illis attribuit anno Hen. 
12. videl't, quod aliom 
omn' longe fuer conſi 
tiſſimi ſimul & ſapient 
Edw. 3. majorem qua 
antea habuiſſet Lex pe 
fectionem; & quod ca | 
rum in jure agitatio 0 
mum legis decus & 


Mel 


To che RE A D E R. 


entim) 3 ad eam in ejuſ- 
m Regis Temporibus 
geriſſet excellentiam, ut 
ſperiorum tem m a» 
gitationes, ſi ad illas ſub 
lege Edwardo 3. compa- 
rentur , mancas quaſi 
I imbelles Thirning exi- 
hmarentur. 

Magnum Ducatus Cor- 
whiz caſum variis de cau- 
ſs retuli. Primo, quam- 
mw ille idem caſus olim 
ut hac mearum Relatio- 
wm parte conſtare pote- 

tit) adjudicatus fuerit; de 
wiem tamen jamdudum 


peſtio nova exorta eſt, 


utim quod judicia inter 
la Regis monumenta, 
| cognata, clauſa aſ- 
— antur, & partim quod 
iciorum ration & cau- 
& (ut legis mos eſt) in 
Alem non expreſſæ mo- 
mentis, nulli plene & 
ategre ſatisfecerunt; præ- 
trim vero, quod nulla 
eorum deter minatio- 
um ac judiciorum veris 
als & rationibus facta 
ent & divulgata Rela- 
, Secundo, quod illi 
i. nullam inde habent 
tem, de vero poſſeſſio- 
m hujus Ducatus ſtatu 
lltituantur, eoque mone- 
Mur ne cum lis pactio- 
kn ineant qui poſſeſſio- 
le Kid aliquas 9 
ti — Et 
8 ou nam ejuſdem par- 


in former Tunes having Re- 
gard to the Fleadings iu the 
Keigu of King Ed. 3. are 
holden nds to be but 
feeble. - 


—_— * 


I have 7 the great 
Caſe of the Dutchy of 7 Hang 
wall for divers Cauſes. 1. 
Altho' this very Caſe hath 
been long ſince 15 all 
2 in this Re ju- 
cially adjudged, 5 hath 
the ſame of late been called 
in Dueſtion again, partly 
for that the ſaid Judgments 
remain privately amongſt the 
reft of the King's Recards, 
unknown but to a few, and 
partly, for that the Reaſons 
and Cauſes 7 the Judg- 
ments being (according o 
Law): not expreſſed in — 
Record 1905 ave no full 
aud clear Satisfattion : But 
princi ay for that there was 


made and pub- 


110 2 7 
ons of thoſe Re 
and; 


udgments, 


es nd 


— 


that ſuch as as _ 
any Part thereof, 


Le 


Dutchy, aud by this Meaue 
be ad how they deal 
with any that have bought 

2 am of theſe 
P ont; and that * as. 
have 


4 
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pon yy and demonſira- © 
-7rve 


traxit 
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zar arquired or gotten any 
them, knouing that the 


Judgement was given in thit 


7, both upon many direct 
hborities 15 the Foint, and 


aſon (the two main 


.» Clauſes of true Satisfaction 


may therewith reſt 1 7 
The laſt, but not the leaft, is, 
-for that the moſt Noble and 


Excellent Printe, who it, 
+  omine,* nomine, numine 


magnus, and the greateſt 
that ever + was "before hum, 


' hath in his firſt Cauſe in hoc 


forenſi dicendi genere got- 


ten Victory. I have for ſome 

Roſpeits reported the ſame in 

Latin, wherem I have been 
. contented, potius * 

proprie quam Latine; 
— for tort the Words of 
Art which will bear no 
Tranſlation, are herein ſo 


many and ſo frequent, 1 
have added the. there- 


F in the Vulgar Language, 
that the R hr may uſe 4 
ther of them at his Ph ure. 
There are certain other 
Caſas now publiſhed by me, 
concerning ſome of the mol? 
abftruſe, dark and difficult 
Points in the Law, and yet 


very neceſſary io be known, 


ag in Arthur Blacka more 


Caſe concerning Amendments, 


Beecher's | Caſe of 4 Re- 


mes 


5 5 


J che READER 


pacto nacti ſunt, intelli. 


tivaque ratione (duobus 
veris & * ſatisfi. 
caſum referendi cauſa (ne- 


eſt, quod termaximus ille 
& excellentiſſimus Prin- 


numine magnus, & omni 


luſtriſſimus, in prima ſus 
cauſa” palmam ix bor fo 


hæc loquitur Relatio; u 


„Departure in De- ſtionibus in Lege nonnu 

75 of 4he Court, and of lis eſo, diffic 

and Amercements, mis, & ee 
e 


A F TY 5. 
N . 
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Ul 


tem acquiſiverunt, aliovs 


gentes ſententiam in hor 
cauſu latam fuiſſe cum 
ex quamplurimis dire&is 
admodum & luculentis 
Authoritatibus & indiciis, 
tum ex plena demonſtn. 


N. 


ciendi cauſis) habeant quo 
acquieſcant. Ultima hunc 


quaquam tamen minima) 


ceps, qui omine, nomine, 


um qui anteceſſerunt il 


renſi dicendi genere adeptus 
eſt. Nonnulle mit nk 
mum induxerunt rationes, 
ut Latine in ſcripta redi- 
gerem hunc caſum, quod 
dum facerem, contents 
fui potius ſcribere fropri 
quam Latine, & quia ve 
ces artis (in aliam ſe con 
verti Lin minime 
patientes) adeo multæ ſunt 
& frequ 


enter intercede 
tes, Lingua 


etiam aſſueti 


traque igitur Lector pi 
animo ſuo utatur. Quok 
dam alios a me modo tt 
latus habes caſus de que 
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To the READER: ay, EIT 
liſt tammen fvalde ne- P Caſe of affearing 
refſariis, mms: caſum Amercements and ſome 
 Arthurt Blackamore de a- others, And I baue of Pur- 
mendationib', caſum Bee- poſe done theſe as plainly and 
cher de formula Juris quam clearh, and therewith gs 
dieimus retraxit, de re- briefh as I could. For be 
oeſſu in contemptum Cu- Laws are not like to thoſe 
te, & de muldtis (quas Things of Nature, which 
Fnes & amerciamenta vo- ſhine much brighter thro* _ 
mus) caſum Grizſley de Chrifta] or abies. than if 
:merciamentis afferendis, they be beheld naked: 
+ nonnullos alios. Hos, de Nor like to Pictures that 
induſtria, tam —. ever dchght moſt when they 
r 
| perfeci _ with freſh an s, 
— plane ſunt A and are much ſet out and 
miles illis Naturæ quæ . graced by artificial * 
paid per Cbriſtallum aut daws. 
ſrinum pelluccant quam þ | 
ma conſpiciantur, nec pic- | * 
bs aſſimulentur tabulis 
que delicias tum afferunt REN” * 
maximas, quum recenti- 

Jus adhuc & floridis poli- * 

antur coloribus, & — | | 

paphice inductis haud pa- 
cum 2 * car. 
nantur, 


"And whether i it be in Res 
E 2 of tba. 5 or my 
ars growing faſt on, Be- 
ing now in the 60th, Tear 
7 uicquam _ | wo Age, or for what other 
Jas et, bore m ſpeft ſorver it be, ſure I 
n hoc. octavo opuſcu- am, I have felt this Eighth 
tb, quam ſuperiorum ali- Work much more painful 
e eniſum me fuiſſe than any of the other haue 
33 ſcio: Deus —— 7 2 E 2 2 — th 


= TW benignitae Con eel (a 659 ye 


graviorib aan rei- Employment.) enabled m | 
publics leger ve an E wt as the Na- 
PERRT YU * n | 


* 1 


To the. Aten br t. 


turalifts ay, that there I fai) hoe ut perficerem v 

| no Kind of Bird or Tom res dedit. Et, ut dicunt 
of the Mood or of the Plain Naturaliſtæ, ſicut nulla 

; 2 that doth not bring _ ſylvarum aut camporum Willi 
k - what to the de Bab volatilium genera funt, . 
| 5 arniſhing of | the Eagle's quæ non aliquid afferunt Welt 
N „ ſome, Cinnamon, and ad nidum acquileum con- 

other Things Mods Price, - ſtruendum & adornandum 


3 | Val and ſuch like nonnulla cinnamomum a: Wi(: 
hs = 10 of leſſer Value, 1 * oe * magni pretii & WW 

| - attording to their momenti, nonnulla juni: Wi; 

Power and Ability : perum & talia id genius {ſata 


every Man, according 100 i minoris pretii, ſecundum Wi 
Power, Place, and Capasity, illorum qualitatem, po-, 
to bring ſomewhat, not only tentiam, & facultatem 
to the Profit and adorning Ita cuilibet, ſecundum po Y 
of our dear Country _ our teſtat, ordinem, & men. g 
great Eagle Ne) bur tis acumen, addendum eſt 

therein alſo, as much as RR Ong non ſolum patriz 
ſuch mean Inſtruments can, chariſſimæ (alique 
to expreſs their inward In- noſtræ nido potentiſſums) 
tention and Deſire, to ho- ut profit & illuſtnet, ſed 
nour the peaceable Days o in eo etiam pro virili ut 
hi Majeſty's happy an 70 interiorem animi intenti dus, 
ſed Government to * onem & affectum expri-" 
fterity. And for that 1 — mat, ad Regiæ Majeſtai Nav: 
been called to this Place dies pacificos, gubernation 
— Judicature by bis Maje- . ejus fe liciſſimam 
exceeding Grace and atque beatiſſimam in p 
. ¶ hold it my Duty, ſterum celebrandum. EA 
vero, cum ſuæ Majeſtatis 
Profeſſion, to Gratia ad haud ſedem J- 
5 cer- diciariam ſummo cum i 


| Fes jefly's Reign, in bis 
Eibe Conrts of ordinary 
ferns — this ' realm and | 
LIE 578 Nr 80 
ua Mat 
72 —— 
e Le he 


in eminen 
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0 FF * diſcuſſos, ſe- 
imo hoc florentiſſi- 
u ue vere Iuſtitiæ a ſua 
jeſtate _ ple admini- 
Inte; qui 
onum mearum ſu 
um, numerum attin- 
| 7 octa — quatuor. 
Bt 1 Deo P aceat) opus 
lind poſthac 
1 * quidem elemen- 
vtantum collegi, 3 
pen Ut D ſitum 

f — ae forſan ſi 
linquerem qualecunque #2 
it poſt meam ex hac vita 
migrationem (qd' re part 
ridiſſe r 
ure rfectum. Sin- 
uaris — ſuperior 
nearmr Relationum ap- 
pobatio, continuis aliar 
lac bratiomim aſſociata 
Its, ad onus hoc aggre- 
endum multum me In- 
Witzvit, 
m vos veſtris in ſtudiis 
Mum ex his perceperi- 
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lam 

p0- | quam ego eranimo vo- 
Foo opto, voſque (ſcientiæ 
ao" : ex cupiditate) — 
Ju, faciles meæ 

4. vi liz, votis _— 
geiles abunde ſatisfaQuni 
min 

ults 

or : 


i caſus cum illis 
| 7 them to 


edere inſti- 


deſire, and as you (from 
Doeſire of Knowledge 5 ex- 


Et, fi non mino- ) d. 


I . A 4 and; 
1 =_ a * 
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tlie READER 


to 84. And (if it, ſhall 
pleaſe : God 91 intend ler- 
after to ſet out another ll ort, 
— I have only colleBied 
the Materials, but not redu- 
uch a Form at 
I imtend, le if I ſhould leæue 
it as it is, it might, after my 
Death, he publiſhed (as hath 
been 4 in the like Caſe) 
before it be e our 
extraordi e of 
my former 2 together 
with your continual and 
. Defire of other Edi- 
Ra, have much encouraged 
_ N _ Pains : 
nd if. you re | 
your Studies ſuch Afi 
thereby, as I from my Heart 


pelt, then ſhall my Labours 
ſeem light unto me, for m 
Es eftarion ſeal be 7 
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Mt coram Edie Fer 


| Cancellar” fi ſua apud 
Cm Midd', "ive 


nund "0 


2 


0ſt. Jacobi dei gratia A 4 
Scotia, Francia, & Hibern 

\ Regis, fidet defenſor* "Ge: uz. 
Anglia, Francia, & Aue, 
lo, & Scotia tri cef. non. 


89 11 


Niete 1 os 


da PR 


(One Rex nunc Abe: breve ſitſh clabft” vic 
———9 dire@, in hc verba. Tocobus Dei gratia 
Scotiz, Franciæ, & Alibertiz Rex, fidet 
Aaken, &c. vic Cornab? latem. Cum in ſtatu- 
jinparlizmenta domini Edwards Regis Angliz tertii, 
Inno regni ſut vndecimo, apud Weſtm' in com Midd tent”, 
N op alia; inactitat 
hdres nx bus regis ang!” qui foret hæredita- 
o an 
Ar tofet en extut 
t te proximius hzres prafdi 
iyenit' filius regum angliz haberet & gauderet ergg manu- 


Þ 


rum ducat Cornub, ac omnia caſtr, Honor, dominia, 
weria, text” „ ten, & Hügi alia hæreditament dicto du- 
ui ſpectan vel perti vel reputat vel capt. fore pars, 


rel, vel membf ej . dueat. Cumg; idem nuper 


duo ſupradic', per quandam cart ſuam de to'i aſſenſſ 


Wiſdeni regis, in "ai parliam to conydcat, ac authoritage 


lt dicem præfecit. Et per Cartam im de co 
Nau & conſilio pradick, dedit & conceſſit eidem filio 


: , 


F | | * 


eſtm in 
Termino Sanch. 
Hill, amd regni dicti damini | 


fuit authoritate· ejuſdem parliamen⸗ . 


forer dux Cornub', & quod ducat Cor- 


nit fi reg e e qui 
regno. Et quod prad pri- 


tonem & ſup Lea . ſtatus ſui principalis, totum & 


ler Edward? tertius, in pred parliam'toann'r regni ſui __ | 
dofilio 'P Pralator, Comit', Baronum, & alior de con 15 
lem parſiam' ti, dederit Ediy. tun Comiti Celtris, fis 
W primogenito nomen & oy — ducis Cornub, ipſumgj; 


nomine dycatus prediQti & ſub nomine & honore 
. dicti loci, inter alia, 7 * de Wallingford cum 
Hamlet. 


e 


— 
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Cain PRINCIPTS. PART VII 
Hamlet & membris ſuis, annuam firmam villa de 
Fan cum hege de 'Wwllngard a de tua 
7  Walerieo, cam pexrtinentiis, in comitatu Oxon & alis 
_ cCbbmitatibus ybicunque'Hohorts illi fuerint: Habendum & 
= / Cay Lit. 37. 2 tenendum eidem duci, & ipſius & hæredum ſuorum regum 
| i . ahgliz fil . & dit. loci ducibus in * ang 
"OS 8 eſſur, una cum feod' — vocac Ee. 
cleſiarum, Abbatiarum, Priomt, Hoſpital', Capellar, & cun 

. | hundred, piſcar', foreſtis; ' chafeis, parcis, - boſcis, warren' 
2a ferlis, mercatis, libertitibus, liberiis conſdetudinibus, war. 
Ais, releviis;eſchaetis, & ſerviciis tenen tam liberorum qun 
nativorum, & omnibus aliis ad prædid Caftr', Vill' Ho. 

| nores, terr & tenementa, qualitercunque ſpectant' ſive per. 

| 2 85 tinent, de prædicto Rege Awardo tertio & hæredibus ſuis 
1 2 imperpetuum. Prædictuſque nuper Rex Edwardus tertiu 
F- Ss per cartam ſvam prædictam in parliamento prædicto, cun 
communi conſenſu prædicto, ac authoritate parliamenti i] 


lius, prædict caſtr de Wallingford & cetera præmiſſa cun 


pertinentiis, inter alia, eidem. ducat annexit & univit, ei 


4 Adem ducatui 'imperpetuy ur; ita quod ab eoden 
5 ducatu aliquo tempore n vs ſeparentur, nec alicui ſe 


aliquibus aliis quam dicti Joct ducibus, per prædictum nupei 

"0 regem vel hzredes ſuos donarentur, ſeu quomodolibet co 

E. cederentur; ita etiam quod to duce, ſeu aliis ejuſden 
loci ducibus, deceden', & filio eu, filiis, ad quos prædict 

ducatus, prætextu Conceſſion prædidt ſpectate dignoſceretut 

non apparentibus, idem ducatus cum pradict ' & > 

ter premill. præconceſſ. ad præfatum nuper regem, vel | 

tedes ſuos reges angliæ, reverterentur,-in manibus ipſius nu 

per regis & ipſorum æredum gorum xegum angliz ret 

IJ nend, quouſque de hujuſmodi filio ſeu filiis in difto re 
! angliæ hæredit' ſucceſſur appareret, ut eſt dictum, quit 

tunc ſucceſhve 2 illum eum percinef eech gu 

per Rex pro ſe & hzredibus ſuis conceſſit & voluit liberar 

tenend' de ipſo nuper rege & hzredibus. fuis imperpetuun 


Cymq; infuper per quendam à ir in parliamento d 
111 io tent” apud We im 
D bu noms Binene: gs. prinagy 

| inchoat & tent lecim die Aprilis anno regni dic 


nuper Regis Henrici odtavi triceſimo primo, & per diverl 
N continuat uſque viceſynium quintum dien 
Maiiſ anno regni didi nuper Regis Henxici octavi 32. 
| N 5 tent & continuat uſque. diſſolutionem euſden 
rliamenti viceſimo quarto die Juli. anno triceſimo ſe 

| cundo ſupradicto 7 recitan quod | cum in arliamen ( 
tem anno undecimo regni nuper Regis proclare meme 


L 
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ll. : Fe vill ca Püldetpis 1 3 
de Edward tertif, Inter Alia ftabilit, inaktltat', & n oy 
T2 4055 5 primogenitus filius, ang fice ce the eldeft Son - _, 

i tab 


nglts. forer Sroditabilis: 5 a * in 3 
as rept ingliz; fortt dur Cotnublz, 'E of Tha du- p 


n & 

gum ena emper foret primo ent kj ages to 

yl 0 12 55 angliæ, qui foret proxim eres 4 
ipſe haberet & — erga — 9 9 | 


3 8 lis ſtatus ſyi, anglice of his 
7 1 6; tort & integrum ducat Cornubiz, ac 
omnia caftr” 5 minis, 28 lice Dominions, maner, 
tetras, Toei enter, 4 ontnia 7 zreditamenta ſpectan vel 
tin click ducatui; five reputat & capt” fore pars, parcell', 
i membr” dick ducat : Ae pro eo quod honor & caſtt 
0 Willfagford, in comitzra Berk, tunc fait & a diu fuiſſer 
& parcel baer & poffeffionm dicti ducat Cornub,, 
| ue reputat” S capt' a membr* dict ducat; qui. quidem 
honor K caſtr jaceba CFO maner ejuſdem nuper Reg. 
Henrici oftavi 4. Ne Newelme, Alias vocat Ewelme, in Com 
Oxon", X fuit m commodum, Anglica Cummodi- 
dus, decent, amenum pro eodem nuper Rege Henrico 
evo: In eig ane quorum, & pro aliis urgentibus 
= dictum nuper” Regem Henricum octavum ſpecialiter 
| tibus, inactitat' & ordinat fuit, authoritate ejuſ* 
reg rliamentt didi nuper Regis Henrici octavi, Quod 
dick onor & CAſtrum de Wallingford, ac omnia dominia, 
; manera, terr”, tenementa, & alla herediranuenta, quzcun- 
dle fo Kisten partes, parcelt' vel membr', dict Ho- 
boris & 4, aut appenden five pertinen dicto Honori & 
5 aut Allech dominio vel maner eiſdem pertinen, aut 
eputat” vel capt* fore pars vel parcell dict Honoris ive 
Gitri, aut alien jus membr eſuſdem, forent extunc impoſte- 
rum, authoritzte ejuſdem parliamenti, ſeparata, diſannexa, 
inolice ener, & deartuata, anglice diſmembzed, A 
ak ducat Cornubiz, & non forent in aliquo modo exrunc 
' mpoſterum 8 vocat, accept vel capt, per nom 9 
Honoxris de Wallingford, nec fore 3 — pars, parcella, ve 88 
membrum di wertes Cornubiz : E od prædictum —_- 
+ hertum dicti egis de Newelme, * welme, extunc im- 
doſterum ſemper oed, vocaretur, acciperetur, = 
Hretur, & 3 fore, Honor de Newelme, alias 


Evelme. Et quod diftus nuper Rex Henrictis oddavus habe- 
+ confirtiiles Libettates, Francheſias, Privilegia, Regalit'; 

© Juriſdiaiones tam in radicto Honore de Newe me, alias 5 
we; quam in * 2 Maner, Caſtr, terr, tenement % = 


ditament , exiſen pars, parcel} ; vel membr di&i 
B 2 Hos 
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tenementa, ac alia hæreditamenta gangs, 


o= 
* 


uſitat vel ekercitzt in dicto Honore de Wallingford. Et 


Im as; * | 2 - 
* — 2 om = 
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Honoris de Wallingford, ad omnia intentiones & prop 

qual fuerunt in aliquo modo. ſpectan, pertinen, vel uſitat, 
We diet Honorem de Wallingford. Et quod conſimi- 
les proceſſus, ſect, & placita im um tenerentur, reci- 


| 0 & uſitat forent in dicto Honore de Newelme, al; 


alias 
welme, qual ad primum diem ejuſdem parliamenti fuiſſent 


quod dictus nuper Rex Henricus octavus haberet ſibi heredi. 
Caſtrum. de Wallingford, ac omnia dominia, maneria, ten, 


rtinen 

dicto Honori vel Caſtro, vel reputat ſeu accept hos aliqu 
poſſeſſionum, vel parcell five membr'; dicti Honoris 

five Caſtri extunc ĩmpoſterum fore ſeparat & diviſ. a prad 
ducatu: Et quod idem Honor & Caſtr' de Wallingford extunc 


impoſterum nominaretur & vocaretur caſtrum & manerium 


capt fore aliqua pars, parcella, vel membrum inde, Ac om- 


de Wallingford: Ac etiam quod idem caſtrum & maner de 
Wallingford; ac omnia dominia, maner, terr, tenement, 
& cztera- hæredlitamenta quæcunque quæ adtunc+ fuiſſent 
ſpectan five pertin dicto caſtro & manerio, vel reputat & 


nimod libertates, francheſ. privilegia, regalitates, & gurl 
dictiones, præantea uſitat, infra. dictum honorem de Wal. 
lingford, extunc im ſterum forent unita, annex, colligat, 


anglice knit, ad judĩcat, eſtimat', anglice, deemed, accept, 


reputat, & vocat' pars, parcelP, & membr dicti honoris de 
Newelme, alias Ewe in prædicto comitatu Oxon. 


Et ulterius inactitat fuit authoritate prædicti parliamenti 


coctavi, ut de dicto honore de 


tenemen 


prædicti nuper regis Henrici octayi, Quod omnes & ſingule 
perſona & perſonæ quæ tunc tenefent aliqua maneria, terms, 
vel hæreditamenta, de prædicto nuper rege Hen- 
rico octavo vel de excellente & indubitato principe Edwardo 
tunc filio & hærede apparen ejuſdem nuper regis Henrici 
allingford, aut de aliqui- 
bus dominiis vel maner' exiſten' parcell' vel membr' didi 
honoris de Wallingford, extunc impoſterum tenerent dif 
maneria, terras, tenementa, & hæreditamenta ſua de difto 
nuper rege Henrico octa vo, hæred & ſucceſſori bus ſuis, ut 


dae pradido manerio & caſtro ſuo de Wallingford, aut de 


dictis dominiis vel maneriis, exiſten parcell' & membr' did 
honoris de Wallingford, parcell' dicti honoris de Newelme, 
alias Ewelme, per_eadem reddit, ſectas, conſuetudines, & 


ſervic, qual ipſæ & eorum quælibet tenuerunt, ſolverunt, 
vel fecerunt, ante editionem actus parliamenti illius, & 
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ao per plura aut alia redditum, ſeas, conſuetudi nes, vel 


fervitia. Salvis omnibus perſonæ & perſonis, & corporibus 
politicis, haredibus & ſucceſſoribus ſuis, ac hæredibus & 


| ſuccefſoribus eorum cujuſlibet, alias quam excellenti & in- 


dubitato domino prancipi o qui tunc fuit, & hæ- 
redibus ſuis, & cuilibet alii qui extunc impoſterum contin- 
ger' fore ptimogenitus filius regis, anglice, the Ring's eld⸗ 


eo Son, & proxim' hæres coronz hujus regni angliz, omni 


tali jure, titul', intereſſe, poſſeſſione, feodis, officiis, annui- 
utibus, redditibus, communiis, & omnibus aliis commodita- 
tibus; ac hæreditament' quibuſcunque, quæ ipſz vel eorum 
aliqua legitime tenuerunt, potuerunt, debuerunt vel debuiſſent 
habuiſſe, ſi prædictus actus minime habitus nec factus fuiſſet. 
Et ulterius inaRtitat” fuit, authoritate prædicti parliamenti 
und nuper regis Henrici octavi, quod prædictus excellens 
& indubitatus princeps Edwardus qui tunc fuit, & quilibet 
ius qui extunc impoſterum | continger” fore primogeni- 
tus filius regis. & proxim' hares coronæ hujus regni, haberet 
& gauderet imperpetuum annex, unit, ac colligar', 
uglice knit, prædicto ducatui cornubiz, pro & in plena 
tecompenſatione prædicti honoris & caſtri de Wallingford 
& crterorum præmiſſorum in eodem actu præſpeciſicat, 


dad honori de Wallingford tunc antea ſpectan', ut pars & 


pe dict ducat cornubiz, maneria de Weſt Taunton, . 
relowia, & Landulph, cum pertinentiis in comiratu Cor- 


biz, inter alia, in talibus modo & forma, & de tali 


confimili- ſtatu, qual idem excellens & indubitatus princeps 
Edwardus ante editionem actus parliamenti illius habuir, 
enuit, vel gaviſus fuit prædid' honorem & caſtrum de 
Wallingford, & cztera præmiſſ. parcell' ejuſdem honoris: Et 
od omnia & ſingula predia' maneria, cum omnibus, & 
lis "ſais pertinentiis, tunc inter alia, limitat & allig- 
ar per eundem actum, in prædicto 2 prædicti 
per regis Henrici octavi, prædicto ducatui Cornubiæ, & 
torum quod libet, extunc impoſterum forent reputat, exiſti- 
mr, anglice deemed, adjudicata, accept', & capt, autho- 
litate parliamenti illius, ut pars, parcelłk, & membr' dict 
lat Cornubiz, in talibus, & conſimilibus modo & forma 
M omnia propoſita & intentiones, qual did honor & caſtrum 


e Wallingford,” ac membra & parcell' ejuſdem, fuerunt 


lite editionem actus illius; aliquo actu, lege, conſuetudine, 
K 2 2 non o _ prout per ne 

in 5 iamenti ici nuper regis Henr* 
Navi edit, inter alta, ius liquet. Cumque ante & uſq; 
kmpus confectionis præd' actus parliamenti, edit' in pred” 
puliamento prædicti nuper regis. Henrici oftavi, prædict 
| 46091 ih 3 \ \ , hanor 


So 


bana & caftrum de Wallingford,” & membr' & parcel} d 
. fuerunt pars, parcell, & membr przdicti ducat Sade 


& ſuperius recitat; prædictuſque excellens & indubitatus 
tempus ac tempore contectionis ejuſdem adus edit in prædigo 


tenuit, & gaviſus fuit prædict honor & caſtr de Walling, 


- liamenticonfe&, ut præfertur. Ac rædict honor & caſtrum 


Regina iæ exiſten a did æ nuper Reg 
S Mas 
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ſecundum formam & H 3 chartæ & conceſſion 
per przdi& nuper regem Edwardum tertium, cum communi 
aſſenſu prædict ac authoritate parliamenti ſui prædidti, ut 
præfertur, confect, & prout in prædict charta mencionatur 


rinceps Edwardus, in pragi& actu, edit in prædicto par, 
iamento prædicti nuper regis Henrici octavi, nominat” ante 


parliamento prædicti nuper regis Henrici ↄctavi, habuit, 


ford, & al præmiſſ, parcel ejuſdem honoris, in tali modo 
& forma,- & de tali ſtatu prout inactitat & limitat exiſtit in 
ptædict charta & conceſſion prædicti nuper regis Edwardi 
rertii Anno Regni ſui undecimo ſupradicto authoritate pars 


de Wallingford in prædicto actu edit in prædicto parliamen- 
to prædicti nuper Regis Henrici octavi -mencionar', & przs 
dictum caſtrum de Wallingford cum hamlett & membris 
ſuis, & predict honer de Wallingfard cum pertinentiis in 
8 charta & conceſſion per prædictum nuper Regen 
dwardum tertium, ut præfertur, confect ſpecificat', ſung 
una & eadem, & non alia neque diverſa. Quorum 2 
textu prædictus nuper princeps Edwardus en livs 
2 nuper Regis Henrici octavi, ac dux Cornubiz fuit 
ſeiſitus de prædictis maneriis de Weſt Taunton, Trelonis 
& Landulph cum pertinęntiis in dominico ſuo ut de feodo, 
ut parcell ducat ſui Cornubiz prædid, ſecundum formam 
S effectum predi& actus parliamenti: ipſoque ſic inde ſas 
fito exiſten' prædictus nuper Rex Henricus octa vus poſtes, 
apud Weſtm præd', obiit, przdifto Edwardo nuper principe 
exiſteni filio & hæred præd nuper Regis Henrici octavi; La 
dictuſque Edwardus nuper princeps eidem nuper Regi He 
rico octavo in prædicto Regno \Angliz jure hæreditar ſuc 
deſſit, & Rex prædicti Regni Angliæ, nomine Edwardi ſext 
Regis Anglia, devenit: Foſſeaque idem Edwardug ſexts 


Ry 
Loo 


. 


nuper Rer Anglia, apud Weſtmonafterium prædict, obi i 
ſing hzrede Fa gon Tam ſuo exeun', — * Maria gupet Ki 
| Regin' Angliz exiſten' ſoror' & herede predidti nuper Reh g 
Edwardi. fexti ; prædictaque domina Maria eidem nua | 
Regi Edwardo ſexto, in pradict regno angliz, jure hæredit ET 
fuceeſſit, & Regina pradidti Regni Anglizdgvenit : Toe be 
-que-eadem Regina Maria, apud Weſtmonaſt przdict, obi edi 
ſime hærede de corpore ſuo exeun, domina Elizabetha nupHl K 


* „* * 


rn Caf PRI Neis. 

ati licta domina Elizaberha, eidem nuper Regi- 
in pradicdo Regno Anglia jure hæreditar ſuc- 
prædict Regni Anglia devenit' : Poſteaque 
 Elizabetha, apud Weſtmonaſter' prædict, obiit 
ne þzrede de corpore ſuo exeun nobis nunc & adhuc exi- 
ſen” conſanguin” & hered” prædidz nuper Regin Eliza- 
lech; Nolque eidem nuper Reginz Elizabetha, in prædict' 
en Angliz jure hæreditario ſucceſſimus, & Rex Angliz 
devenimus, & ſumus- in præſenti. Jamque præchariſſimus 


eps, filius noſter primogenitus Henricus, nunc dux 

caubiz, nobis ſupplicavit, ut cum prædicta domina Eli- 
ubetha, nupe ina Anglia, per literas ſuas patent', mag- 
0 _ligitlo ſuo Angliz ſigillat, geren dat' apud Weſtm' 

am, ſecundo die Maii Anno Regni ſui Triceſimo 
ning, conceſſit quibuſdam Gellio Merrick, tunc armigero 
militi, am defuncto, & Henrico Lindley, tunc ar- 


nigero m do militi, prædicta maner de Weſt Taunton, 


Trelowia, & Landulph, cum pertin, habendum & tenend” 
2. em Clio Merich, & Henrico Lindley, & hæred ſuis 
- Wy unperpetuum, prout in literis paten' ill' plenius continetur : 
"> WF &c cum predict maner de Weſt Taunton, Trelowia, & 


2 Landulph, prefato ducatui, ut præfertur, annex K unit', 11 
nc WY der nunc ducem, prætextu don', conceſſion”, & union* 
lick, authoritate prædicti parliamenti pertinuerunt, & 
Aue pertinere debeant, ac membr & parcell ejuſdem du- 
gtus extitexint, & adhuc exiſtant prout idem nunc princeps 
& dux, wis & modis quibus convenit, paratus eſt edocere, 
40 Ir literas patent prædictas, de predict maneriis de 
ea Taunton, ede & Landulph, ut præfertur, factas, 
Wocare & adnullare, & maneria illa cum pertinentiis iu 
manus noſtras ſeiſire, ut eadem maneria eidem nunc duci, 
quam membra & parcell ducatus prædicti, habendum & 
enendum juxta formam & effectum don, conceſſion, & 
Won” pradict, liberari faciamus. Nos, volentes in hac 
e fieri 90d eſt juſtum, Tibi præcipimus, quod per pro- 
0s & — ho nines de balliva tua Scire fac“ przfat*Henr' 
Lindley militi, Fe Hele militi, Servien' ad legem 
an r maner de Weſt Taunton, Trelowia, & py 
tenen, necnon cuicunque al, & quibuſcunque aliis 
went eorundem manerior de Weſt Taunton, Trelowia, & 
Landulph, vel eor alicujus, quod fint coram nobis in can- 
lar noſtra in Ofabis S. Hill' proxim' futur, ubicunque 
nc fuer, ad oſtendend' ſi quid pro nobis aut pro ſeipſis 
kabeant, vel dicere ſciant, N FG patentes prædictæ de 
pedbifis maneriis de Weſt Taunton, Trelowia, & Landulph, 
Wn pertinentiis, ut præfertur, fact, reyocari & zäme 


8 


© maneria illa cum pertinentiis in manum noſtram ſeid 


igen debeapt, ut es prafar By duci, tanquam mem. 


bra 


i. 


T 
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_ tra & parcell' ducat predi& ſecundum formam & effetun t 

don', concefſionis, & union prædict, habend' & tenend' WW. 

Tiberari faciamus. Er ad faciend* & recipiend ulterius, 1 

quod cur noſtra tunc & ibidem conſ. in hac parte. Et ha. WW +: 

beas ibi nomina illorum per quos eis Scire feceris, & hee d 

. preve. T, meipſo apud Weſtmonaſterium xxviii. die No. li 
= | vembris, Anno Regni noſtri Angliz, F _—_— & Hiberniz W 
= terrio, & Scotiz triceſimo nono: & modo ad hunc diem, n 
vir. predic? Octabas Sancti Hillarii, coram dicto domino Re-. 

ge nunc in cur' dictæ Cancellar ſuz hic, ſcilicer apud Weſt WF fu 

monaſterium prædictam, venit Edwardus Coke, miles, At. WW # 

tornat' dicti domini Regis nunc generalis, qui pro eodem . li 

domino Rege nunc, in hac parte ſequitur, in propria perſo- Wi ti 
= na ſua : Et Franciſcus Godolphin miles, vic prædid U 
, mitat' Cornꝑpbiæ exiſten', modo hic mand” breve pon qu 
ſervit' & execur ip forma ſequen', viz. Quod ipſe, virtute h 
1 brevis illius fibi direct, viceſimo- primo die Decembt WW ni 

p | ' Anno tertio ſupradicto, Scire fecit per Johannem Edgecombe, i de 
- && Walterum Blunt probos & legales homines de balliva ſua, BW in 

; Præfat' Henrico Lindley militi, Ac etiam eiſdem die & de 
Anno, per eoſdem 'probos & legales homines, Scire fecit Re 

- prezfato Johann Hele militi, & cuidam Warwico Hale ee 

militꝭ, tenen' prædictꝰ manerior de Weſt Taunton, Trelowa , Ht 

& Landulph, ſuperius mencionat, eſſend coram dict domi- H. 

no Rege nunc hic ad hunc diem, ad oſtendend', faciend & 

Tecipiend?, quod breve illud in ſe exigit & requirit. E A. 

n Henricus Lindley miles, Johannes Hele miles, 2rW 

arwicus Hele miles, quarto die placiti ſolempnit xa3 pr: 

per Richardum Wilkenſon Attornatum ſuum, ven & pa Et 

9 | icentiam inde interloquend', Et eis conceditur, &c. Emi 

| ſuper hot dies inde datus eſt præfato Henrico Lindley, 3 tur 

Hele, & Warwico Hele, coram dicto domino Rege in digg s 

cur”. hic, ſcilicet apud Weſtmonaſterium prædict, uſque i 

Octabis purificationis beatæ Mariz tunc proxim', &c. ub e 

cunque, Kc. videlicet præfato Henrico, Johanni, & Wa. 

= wico, ad interloquendum & tune ad reſpondendum, & in 
X Idem dies dat” eſt przfato Edwardo Coke militi, Attornatme 
dicti domini Regis nunc generali, qui, c. tunc hic, & 

Ad quas quidem Octabas purificatioms beatæ Maria, com 

dicto domino Nege nunc in dict cur hic, ſcilice: apud We 

monaſterium prædict, ven tam prædictus Edwardus Co 

miles, Attornat' dicti domini Regis nunc generalis, qui, & 

in propria ſua, quam prædict Henricus Lindley, Johanne de 

Hele, & Warwicus Hele, per Attornatum ſuum prædidun dul 

Et ſuper hoe iidem- Henricus, Johannes, & Warwicus, et 

Attornat ſuum prædictum, ulterius pet licenc inde inte 

2 9 2 coram dicto domino Rege nunc in dicta cur {We 
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une proxim” ſequen &c, Ubicunque &c. et tunc ad teſpon- 
Lend Kc. Et habent &e. Tdemque dies dat' eſt præfato Ed- 
wardo Coke militi, Attorn' dicti domini Regis nunc gene- 
all, qui Sc. stunc hic &c. Ad quam quidem Gr Paſ- 
che, coram dicto domino Rege nunc in dicta Cur hic, ſci- 
bet apud Weſtmonaſter prædict, ven tam prædictus Ed- 
vatdus Coke miles, Attorn' dicti domini Regis nunc gene- 
ulis, qui &c. in propria perſona, ſua, quam prefat' Hen. 
Lindley, Johannes Hele, & Warwicus Hele, per Attornat 
ſuum prædictum: Et ſuper hoc predict Henricus, Johannes, 
& Warwicus, per Attornat' ſuum prædictum, ulterius pet 
Jcenc' inde interloquend” coram dicto domino Rege nunc in 
dia Cur' hic, ſcilicet apud Weſtmonaſterium prædictam, 
uſquein Craſti no Trinĩtat tunc proximæ ſequen &c. ubicun- 
e Kc. et tunc ad reſpondend” &c. Et habent &c. Idemque 
2 dat eſt præfato Edward, Coke milit” Attorn' dicti domi- 
Regis nunc generali, qui c. tunc hic c. Ad quem qui- 
dem Craſtin' Sanctæ Trinitat' coram dic domino Rege nunc_ - 
n dicta Cur c. ſcilicet apud Weſtmonaſterium prædictam, 
den tam prædict Ed wardus Coke miles, Attorn' dicti domini 
Regis nunc generalis, qui &c. in propria perſona ſua, quam 
predicti Henricus Lindley, Johannes Hele, & Warwicus 
Hele! per Attornatum ſuum prædictum: Et faper hoc iidem 
Henricus, Johannes, & Warwicus, per Attornatum ſuum 
fedictum, ulterius pet' licenc* inde interloquend, coram 
do domino Rege nunc in dicta Cur hic, ſcilicet apud 


Weſtmonaſter prædictam, uſque in Craſtino Animarum tunt 


proxim' ſequen &c. ubicunq; &c. & tunc ad reſpondendumæc. 
Et habent c. Idemque dies datus eſt præfat Edwardo Coke 
mliti, Attornat' dicti domini Regis nunc generali, qui &c. 
hc hic &c. Ad quem quidem Craſtin Animar', coram dicto 
mino Rege nunc in dicta Cur hic, ſcilicet apud Weſtmo- 
ſterium prædict, ven tam Henricus Hobart miles, tunc 
Attorn' jpſiuß domini Regis nunc generalis, qui pro eodem 
mino Rege nunc in hac parte ſequitur, in 7% perſona 
a, quam prædict Hen. Lindley, Johannes Hele, & War- 
mcus Hele, per Attornat ſuum prædictum. Super quo præ- 
Ut Tien. Lindley, per Attorn' faum præd', pet auditum 
red brevis de Scire fac ſuperius mentionat: Et ei legitur 
Quo lecto & audito, idem H. Lindley dic, quod nec 
PediQ' Literz patentes prædict nuper Regine Elizabethæ, de 
Fedit” maner de Weſt Taunton, Trelowia, & Landulph 
m pertinen in forma prædicta fact, revocari ſey ad- 
mllart, nec maner illa in man ditti domini Regis nunc 
Hiri debent: Quia dic __ non habetur aliquod tale 
Kordum alicujus talis Act“ parliamenti przdi&* nuper 
Regis Edwardi tertii edit, qual in predi&' brevi de Scire 
us ſuperius inde reeitat & ſpecificatur, Nec _ 
| auquod 
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Caſus 8 1 vm 
1 . le Recordum predidte Chartz per prædiqtum ny. 
| een EA Fayerd tertium autharicate parhamenti przdigi 
fager i fuppoſit, quale in pradicts breyi de Scire fe 
In ſimili iter uperius recitatur & . 7 Et hoc idem 


Henticus I Lin ley parat eſt verificar etit udicium 8 
n predict literz paten prædict pe N Raging Wi eth de 5 
Maner' prædicto cum File ſic, ut præfert 6 0 esu * 


adnullari, gut Maneria illa cum pextin in dicti Domi. 
ni Regis nunc eiſiri debeant c. Et prædicti 8 Hele 
& Warwicus Hele, per Attorn“ r prædictum, proteſtand 
vod non habetur aliguod Recordum alicujus talis Adus Par. 
. digo undecimo Anno Edwardi nuper Regis Angliz 
tertii, nes habetur aliquod tale Recordum prædict Charts 
tædictum 20 Regem Edwardum tertium authoritate 
Pa iamentl Vi dic, 5 in dicto breyi de Scire fac men- 
908 pro fi lacito q4' nec prædict literæ © poten pre- 
dictæ Regina zaberbe, d ; prædict maneriis de Weſt Taun- 
ton, Trelowia, & Land lp, cum pertin; in forma pred! 
fat, reyocari & adnullari, nec mageria illa cum pertin in 
anus domini oh nune ſeifiri debent, aut eorum aliq 
1960 debet: Quia Gs uod prædicta nuper domina 
Elizabetha, ante conf tionem literarum patent predig 
1 5905 Gellio Merrick & Henric indley, ſeiſit fait in do- 
ico ſug ut de feodo, in — ſuæ Landal de prædict 
phi . l N relowia, 7 ulph, 2 
tin, in prædicdto Fire ſyperzug ſpeci 
expreſlis : Et ſic inde 1 rp ;tad' nu 7 8 f in Fi 
beuterer literas ſuas PIER ub magno fell uo 12 {ts 
| at geren dat”, apud FA. in com Madd', ſecundo die WW 3: 
| Wir n' Regni ſai triceſimo Ie eptimo, 7 hic in Cur' rolar, barg 
in x. nſideratione boni, yeri, fidelis, & bilis ferviti 4 
See nuper dom Reginz per EA "il cum & fidelem mſi 
onſanguineum & Conſiliar ſuum Robertum nuper Comi- e. 
lem Eſſex, prenobilis ordinis gartexii mil, ac Magr'um equi vi 
ſui, præantea multipliciter fac & ĩmpenſ. qua pro aliis be- ¶ ape 
nis cauſis & conſid erationibus, pradlieam nuper domina WW; fi 
Reginam adtunc ſpecialit moyen „ necnon ad Aan Fr wud 
titionem prædict nuper Comitis Eſſex, de gra e mftir 
AC ex certa ſcientia & mero motu ſuis, dedit 135 onc 
ner præd cum pertin (inter alia) prafat 0 perky £ 
Henrico Lindley, tunc armigeris & a milit,, habend & 
tenend eadem maneria cum pertin prefat” Gellio Merrick & 
Henrico Lindley, hered' & aſlign ſuis 1mperpetuum. Et prz 


| 140 1 NDF om R per caſdem Iiteras paten co r 
| 4 er is quod predict Gellius Mer * 
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aus nuper Reginz in eiſdem literis patent content”: 
End pradicte liter patentes * — validz, bonæ, 
lien, & effectuales in lege erga lictam dominam Regt” 
un, hzredes, & ſucceſſores ſuos, tam in omnibus Curiis ſuis 
infra regnum Angliz, abſque bn confirma- 


nonibus, licentiis, vel tollerationibus dt nuper Regi- 
1 beredibus vel ſucceſſoribus ſuis, tune impoſterum per 
wedit' Gellium Merrick, & Henricum Lindley, aut hzred” 
fre aflignatos ſuos procurand', vel obtinend, Non obſtan 
tut in parliamento domini Henrici nuper Regis Angl' 
oftavi, Anno regni ſui triceſimo ſecundo Ee concernen 
har Cornub & Honor de Newelme, alias Ewelme, prout 
n & per prædict literas paten' plenius ſiquet & Ear Vir 
wte quarum quidem literarum paten prædidti Gellius Mer- 
ek, & Henricus Lindley in prædicta maner cum pertin in- 
mer, & fuer inde ſeiſiti in dominico ſuo ut de feod'; & 
n- x inde ſeiſitꝰ exiſten', per quoddam ſcriptum ſuum indentat 
ber præfat nuper Comitem Eſſex Gellium Merrick & Hen- 
ricy' * una parte, & quoſdam Auguſtin Steward 
ol B+ Michaele' Corſellis, ex altera parte, fach, g 
de. imo ſexto die Decembris anno regni did nuper reginæ 
15 Wi lzabethz triceſimo octavo, & in cur cancellar prædictæ nu- 
10. per Regine, apud Weſtm' prædict, infra ſex menſes tunc 
10 poxim ſequen, ſecundum formam ſtatut inde edit” & pro- 
er debito modo de record irrotular', ta' in conſideratione 
* Wh kno! trium mille & quingentarum librarum præfat' nuper 
* Cmiti Eſſex per præfat Auguſtinum Steward & Michae- 
E Corfellis ſolur, qua pro vigint ſolid præfat Gellio 
die r Hen. per præfat Auguſtinum & Michaelem ſimilit ſolut, 
at, WW barganizaver* & vendider przfat' Auguſtino & Mich. Ma- 
mug pradict cum pertin': Habend' & tegend eiſdem Au- 
key fino & Michaeli, hered' & aſſign ſuis imperpetuum. Vir- 
qui 
bo- 
am 


BE ECON T FHF SNS RT 3. 


eren' dat” vi- 


tte quar' quidem barganiz & venditionis & irrotulament, 
| vigore cujuſdam ſtatuti, in Parliamento domini Henrici 


pet Regis Angliz octavi, quarto dig Februarii Anno Reg- 
A ſui viceſimo ſeptimo, de uſib in p 9 pa Ex... | 

Le ee Weſtmonaſterium predi& tent, edit, prædict Au- 
Minus Michaelis fuer ſeiſit de Maner' prædict cum 
ertinentiis in dominico ſuo ut de feodo, & fic inde ſeiſit 
alten', üdem Auguſtinus & Michaelis in confideratione 
kamz trium mille & quingent' librarum præfat Auguſtino 
K Mich. per przfat' Johannem Hele ſolyt', poſtea de maner 
dict cum pertin' feoffaver eoſdem Johanne Hele, tunc 
Ervien' ad legem, & prædictum Warwr Hele, tunc-armige- 
wn & modo militem : Habend & tenend' eiſdem Johanni 
I Warwico, & hzred' & aſſign prædict Johannis, ad ſolum 
#propriu' opus & uſum prædict Johan & Warwici, & hzred' 
gw pradicti Johan Hele imperpetuum. Virtute cujus 
— 4 * 9 ä 8 — -4 quidem 
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tenemento pro termino vitz ſuæ. Et prædict' Johannes Hee 
& Warwicus ulterius dicunt, quod poſtea in &-per quendan 


prædict, viceſimo ſeptimo die Oftobris Anno Regni did 


nuper Reginz ſubditis, diverſ. & ſeperal' Honor, maner, 


ta, in feodo ſimplici, feodo talliato, aut pro termino vita, 


bon, ſtabili, Anglice availeable, & perfecto robore & effect, 
ad omnes & ſingulos dict nuper Reginæ ſubditos, ſecund 
veram intentionem & effect pax, 'Quod tam omnes 


aut aliis conſiderationibus, ante ultimum diem dict tus 


tin, videlicet, idem Johannes Hele in dominico ſuo ut de 


privileg, francheſ. aut de aliquibus aliis hzreditament', cul 
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uidem feoffamenti Joan Johannes Hele & Warwicy 
Bele fuer, & adhuc ſunt, ſeiftr” de maner predi& cum per- 


feodo, & prædictus Warwicus in dominico ſuo ut de liber 


Actum in parliamento predi&” nuper Reginz, apud Weftqy 


nuper Reginz Elizabethz Quadrageſimo tertio tent, edit (in. 
ter alia) recitand', quod cum prædicta nuper Regina, b 
octavo die Febr' Anno regni ſui viceſimo quinto, tam pro 
diverſis & magnis pecuniarum ſummis, quam pro diverl, alis 
ſeperalibus conſiderationibus, barganizavit, vendidit, dedir, 
& conceſlit, per diverſas literas ſuas paten', Indentur', an 
alia ſcript', ſub magno ſigillo Angliz, ſigillat', aut figill 
ducat Lancaſtr', aut ſigillo com? Palatin Lancaffr, tam cor 
poribus politic & corporat quam diverſ. & ſeperal aliis did 


2 
n 


terr, ten, reddit, reverſion”, 'ſervic', et alia hæreditamen- 


vitarum, vel annorum, prout in eiſdem ſeperal' literis paten, 
Indentur', & allis ſcript mencionatur & declaratur, Inacti- 
tat fuit, authoritate ejuſdem parliamenti, ad intentionen 
quod eadem lirerz paten', Indentur', & alia ſcript” eſſent de 


& ſingul' literz paten, Indentur', & alia ſcrip', ſigillat ſut 
magno figillo Angliz, aut ſub figillo ducat Lane, a 
ſigillo com' Palatin Lancaftr', ante tunc fad & conceſſ. pe 
prædict' nuper Reginam, pro aliquibus denar' ſummis, aut 
pro & ſuper aliquibus aliis conſiderationibus, a prædicto ola Re 
vo die Pebruarii Anno viceſimo quinto ſupradicto, qual 

omnes aliæ literz paten tune poſtea per dictam nuper Regi 
nam faciendum pro aliqua pecuniarum ſumma aut ſumm r 


rzſent* Seſſion dicti parlizmenti, Et inſuper omnes 8 1 

iterz paten' infra ſpacium unius arini tunc proxim* ſequen all 
faciend vigore aut ſecundum verum purport' aut veram inte 
tionem commiſſionis ſub magno ſigillo Angliz tunc in elle 
pro venditione terræ dictæ nuper reg alicui corpori politic 
aut corporat”, aut alicui vel aliquibus al' perſon” vel perſon: 
quibuſcunque, de aliquibus Honor', caſtr, maner', dominuyte;, 
grang', meſſuag, terr, ten, prat', paſtur, redd', reverſ. ſervie n 
boſc', advocationibus, nominationibus,  patronag', annuita i zu 
jur', intepeſſ. intrationibus, conditionibus, let”, cur”, libertat 


C by PT - 


* — ' 
\ 


Mar VIII  Cafus ParNcierts. | 
tio, aut de aliqua inde parte vel parcell', cum aut ſub 
50 lil Ang! figillat” 17 5 ſub Fc figillo Ducat” 
Lanaftr;, aut ſigillo com Palatin Laneaſtr, cujuſcunq; generis, 
tur, aut qualitat”, ill“ aut eorum aliq ſint, aut reputat', cog- 
tit, aut capt fuer, cum pertin aut aliqua inde parte vel 
muell, ent bon, perfect & effectual' in lege, & ſtarent, 
aperentur, reputarentur, eſtimarent, & adjucat fore'r bon, 
wefe, cert, valid, Anglice availeable, & effectual in le- 
derga dicta nuper Regina hæred & ſucceſſor' ſuos, ſecun- 
im tenorem & effectum predic literarum  paten', In- 
lentur, aut aliorum ſcript', & quod eadem exponend', con- 
fend”, eſtimand', & adjudicand' eſſent maxime benefic', 
lnelice moſt beneficially, pro iltis quibus prædict literæ 
n, & conceſſion” inde, fic factæ ſunt, hered', aſſign', exe- 
urid & adminiſtrat' eorum ſecundum verba & purport' 
mullibet earund literar paten', Indentur', aut alior ſcri tz 
Wo; aliqua confitmatione, licentia, aut tolleratione diet 
wer Reginz, hzred', aut ſucceſſor” ſuor*; aliqua male no- 
kinatione, male recitatione, aut non recitat, przd' Hon”, 
Ir, Maner”, ter, ten, & aliorum præmiſſ. aut alicui in- 
E parcel, aut aliquo defectu inventionum, Anglice finding, 
, aut inquiſic, de & in præmiſſ. aut aliqua parte inde,” 
e 1. titulus dictæ nuper Reginæ de & in præmiſſ. inve- 
© debuit ante editionem prædictarum literarum paten, In- 
tur, aut aliorum ſcript, vel ulla male recitatione, aut 
Uncitatione dimiſſion inde fact, tam de recordo quam 
de recordo, aut aliqua male recitatione, non recitatione, 
non ver mentionatione in aliquibus talibus literis paten', 
(eeſhon*, aut ſcript” ſtatus aut ſtatuum predit nuper Re- 
de libero ten, vel hæreditat, Anglice Inheritance, 
aut in Præmiſſis, aut aliqua inde parte, ad quæ dicta nu- 
Regina poſt initium Regni ſui fuit, aut tunc poſtea eſſet 
ulat per aliquam attinct, eſcaet', conveianc', aut aſſuranc 
Kung; & in quibus liter paten, conceſſ. aut ſcript” null ſtat” 
Wt tunc præantea fact, aut ſuppoſit fieri, recitat” fuit, aut 
Wnc eſſet, & reverſio ſeu rem ſuperinde expectan in dic 
Es paten conceſſ. aut ſcript conceſ. aut mentionat concedi, 
fall defect certitud male computationis, ratationis, aut 
tion, Anglice miſtaking, rating, oz ſetting fo2th, 
W valoris, & ratus præmiſ. aut annuorum redd' reſervat 
£ pro præmiſſis, aut aliqua inde parcell', mentionat' aut 
ent” in aliquibus literis paten' prædict, aut aliis ſcript”, 
ro eo quod præmiſ. tunc fuer, aut aliqua pars inde tunc 
Iraluat” ad major” aut minor' valor in di& literis paten- 
Haut ſcript”, quam dict maneria, terr, tenement”, & cætera 
aul. tunc fuer aut eſſent in annuo valor”, aut aliqua male 
| | | nomi- 


nenn 
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nbmination', aut nom vers nominatione, villar, hamlet 
patoch', aut com, ubi præd Honor, Maner, ter, ten, red(* 
Eiiedibämen, & cztera præmiſſ. & quælibet inde. parcell a 
Aliqua parcell inde, jicent aut eriſtunt, aut aliquo defeg 
verz nomination” ter”, ten, aut hæredit, aut natur ſpeciet 
gbalitat aut quzit pfzd poffellion aut hæreditam, aut alic 
inde parcel], aut a lĩiquo de fectu veræ nomitiation* corporation 
aut aliquo defectu Attotturiters, liberation” aut ſeiſi ; 
aliqua male nomifiation* aliquorum nuper tenen præd hi 
nor; maner, ter, ten, & hæteditameff, aut alicui' inde part 
io vendit', concel. aut dat, aut aliquã ale nomitiatione ti 
lis perſonæ aut perſonarum, corpor politic, aut corporit 
4 2 ullo tempore ante confectiones talium literarum pt 
uer, aut tunic poſtea eſſent, proprictar* præmiſfor, aut ali 
inde partis, ad contra non obſtant, prout per eund' Adu 
(inter alia) pleni' apparet. Et iidemi Johannes Hele & Wa 
wicus ulterius Lied, quod przd* nuper egina Elizabet 
nunquam habuit aliquem filium, & quod pred” Gellius Me 
tick & Hen. Lindley fuer, ad & ante temp confeftionis p 
dictarum literarum paten fic, ut præfertutr, fact, ſubdit di 
nuper 7 Elizabethæ, & nati apud Weftor ptædic: 
omnia & fingula iidem Johannes Hole e Warwicw ©) 
ſunt verificare: unde. pet judicium fl pred irerz paß 


præd' nuper Reginz Elizabethz de maner' præd' cum petti 
tic at præfertur, fact, revocari & adnullari, aut mail 
illi cum pertinen in manus dicti domini regis nunc ſl 
debeant, ſeu cor aliquod ſeiſiri debeat, &c. Et pre 
Henricus Hobart miles, attornat dicti domini regis n 
genexralis, qui, &c. 7 hic in Cur' in propria perſonif 
quoad prædictum placitum prædicti Henrici Lindley, fu 
' rivs in forma predida placitat, pro eodem Domino Ri 
dicit, quod præcick Henr. Lindley ad dicend' quod non 
betur b tale Record alicujus talis Actus Parliame 
"rd" nuper Regis Edwardi tertii edit, qual' in predi 
(ther de Scire facias inde recitat & ſpecificat', Nec aliq 
tale Record” præd Charta per eundem nuper Regem Edvi 
dum tertium authoritate parliamenti prædicti conft 
qual' in prædicto brevi de Sire facias inde ſuperius u 
x & ſpeciſicat, admirti non debęt, Quia dic, quod! 
tus dominus Jacobus nunc Rex Anglia inſpexit irrot 
ment prædict Ac parliamenti pradict nuper Regis} 
wardi tertii, & prrchetr Chartæ per prædictum nuper 
gen Edwardum tertium, authoritate parliamhenti,prad 6 
eck, inprzd' brevi de Scire facias mentionat', in rotulis 0 
cell præd dom' regis nunc, infra Turrim ſua London, de 
reg. 3 nuper res Ed. tertii undecimo irrotulat',de re 
reliden'; cui quid irrotulament' Act parliamenti, & c. 
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Pr VIII. Caſat AiNeipis. 2 
id tenor, prædictus dominus Jacobus nunc Rex Ang- 
per literas ſuas paten magno ſigillo ſuo Anglia ſigilkt 
tie in Cut” per eund' Attorn dicti domini Regis nunc pro 


ino die Martii Anno Reg dicti dom Reg. nunc Angl. 
on E Hibern' tertio, & Scotiæ tricefims nono, duxit 
| pl & fec'-exemplificar.. Quz qui- 


Mircit An Regni domini Edwardi nuper Regis Ang! tertii 
mdecimo, dilecto & fideli ſuo Edwardo Comin Ceſtr', fi- 

hoſuo primogenito conceſſ. in Rotulis Cancellar noſtræ in- 

u Turrim noſtram London, de Recordo reſiden, in hæc 

aba. (I) Edwardus Deipgrati Rex Angl, domim Hib', & (4) poliexters 
lis Aquitzniz, Archiepiſcop', Epiſcop, Abbaribus, Priori- — ns 

Comitib', Baronibus, Juſticiar?, vicecomitibus, prizpo. Hes 

tis, miniſtris, & omnibus ballivis, & fidelibus fuis, Salute. 

latet cetera regni inſignia, illud arbitramur fore potiſſimum, 

«| ipſum ordinum, dignitat, & officiorum diſtributione 

agua vallat, ſanis fulcit conciliis, & robuſtorum poten- 

tis teneatur : plurimis itaq; gradib' hæfeditar' in Regno 

ro, cum per deſcenſum hæreditat ſecundum legem Reg- 

genldem Acchared & participes, tum deficiente exitu, & 

Ilis eventibus variis ad man regias devolut paſſum eſt à 

lu in nominib', honorib', & graduum dignitate defect 


s n h | 

„ aplicem dict Regnum. Nos igitur, ea per quæ Regnu' 
* um decorari, idemq; Regnum ac ſanda ejuſdem Eccleſia, 
eam ter noſtro ſubject dominio, contra hoſtium & ad- 


Niriorum conat' ſecuri & decentius defenſari, paxq; no- 

u int noſtros ubiq; ſubditos conſervari illæſa poterint, 

Nelitatione ſolicita intuentes, ac loca ejuſdem Regni inſig- 

Wa priſtinis inſigniri honorib' cupientes, noſtræque conſide- 

honis intuitus ad perſonam dilecti & fidelis noſtri Ed- 

di, Comitis Ceſtr,filii noſtri primogeniti intimos conver- 

tes, volenteſq; perſonam ejuſdem honorari, eidem filio | 

ro nomen & honore Ducis Cornub (c) de co'i aſſenſu & (9 pollexten's | 

Whlio Prælatorum, Comitum, Baronum, & aliorum de con- Argument in que 

Wo noſtro, in preſenti parliamento noſtro apud Weſtm' die * 

i proxim poſt feſtu Sancti Mathiæ Apoſtoli proxim' p'terit* 

Myocat' exiſten', dedimus, ipſumq; in duce Cornub' præfe- 

N, & gladio cinxim, ſicut decet, Et ne in dubiu verti poterit 

Wuliter in futur, quid aut quant idem dux, ſeu alii duces, 

M loci, qui pro tempore fuerint, nom” ducat* prædꝰ haberede- 

nt; omn jn ſpecie quæ ad ipſu* ducat' p tinere vol hac char · 

dot duxim inſerenda. Dedimus itaq; & conceſſim pro re 
| is 
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1 s'PRINCIPIS PART VIIk. 
bis & hæred' noſtris, & hat preſent Charta noſtra confirms, 
vimus eidem filio noſtro, ſub nomine & honore ducis dig 
loci, Caſtra, maneria, terras, & ten, & alia ſubſcript', ut 
ipſe ſtatu & honorem ditti duc, juxta gener ſui nobilitar, 
valeat continere; & onera in hat parte incumben facili' ſup. 
portare, via · vicecomitatutn Cornub cum pertin'; Ita quod 
præfat dux, & alii duces ejuſdem — tempore exiſten; 
vicecomit prædict com Cornub pro voluntat' ſua faciant &: 
conſtituan ere ad exercend & 
faciend offic vicecomit ib m, ſicut hactenus fieri conſuevit, 
ſine one vel impediment” noſtri vel hæred' noſtrorum pe 
im Nec non Caſtr, Burg', Maner', & Honor e 
de Launceneton cum parco ibidem, & aliis pertin' ſuis, in Wi di 
com Cornub & Devon, Caſtr & Maner de Tremeton, cum et 
villa de Salteſh ac parco ihidem & aliis-pertin' ſuis in con. Wi tat 
prædicto, Caſtr Burg & Maner de Tintagel cum pertin in 
dio com Cornubꝰ, Caſtr & Maner' de Reſtormel cum pan de 
co ibidem & aliis pertin ſuis in eodem com, ac Maner de Wi br: 
Clymeſlond cum parco de Keribullock & aliis pertin ſuis, i in 
Tibeſte cum balliva de Pouderſhire & aliis pertin* ſais, Te: . 
wynton cum pertin, Helleſton in Kerier cum -pertin'; Mo- 
reſk: cum /pertin', Tewarnaile cum pertin', Pengkneth cum 
pertin', Penlyn cum - ibidem & al' pertin' ſuis, Rella- 
ton cum Bedelleria de Eſtwyneleſhire & aliis pertin' ſuis, 
Helleſton in Trigſhire cum de Helleſburie & al pertin 
ſuis, Lyſkiret cum parco ibidem & al pertin' ſuis, Caliſtock 
cum piſcar* ibidem & ab pertinꝰ ſais, & Talſkyd cum per- 
tin in eodem com Cornub', & villam de Loſtwithiell in eo- 
dem com cum molendino ibhidem & al pertin' ſuis: Ac 
riſas & Cuſtumas noſtras vinorum in eodem comitatu Cos 
ub Nec non omnia proficua portuum noſtrorum infre 
eundem comitat* Cornub ad nos ſpectan, fimul cum Wree- 
ce maris, tam de Balena & Sturion &aliis piſcibus que 
nos r0'ne-przrogativz noſtræ ſpectant, quam aliis quibuſcun- 
que ad wreccum maris hujuſmodi qualitercumque pertinen 
in toto prædicto com Cornub': Ac proficua & emoluments 
comitat' tent in prædicto com Cornub': Ac Hundred & cur 
eorundem, in comitat” illo, ad nos ſpectanꝰ: Nec non Stan- 
nariam noſtram in eodem com Cornub', una cum Cunag 
ejuſdem Stannariæ & cum omnib' exitibus & proficuis ind 
dvenien „ & etiam expleciis, profic', & perquiſit Cat 
nariæ & Minerz in eodem com (except duntaxat mil 
je marcis, quas dilecto et fideli noſtro Willihelm' de Mon- 
tea cuto Comiti Sarum conceſſimus pro nobis & hzrel 
noſtris, percipend ſibi et hæred' ſuis maſculis de corpore 
ſuo legitime procreat, de exitibus, et profic Cui 
An, quodſque t e Manerium' de Tone 


= 


/ 


* "Iz » 
RT 
Na“ 


. 


% 


por vm. cen PrINCIPHS. | 
eum pertin* in. com? Wiltes, Ad Maner de Aldeboutne, 


| Aumbreſbur', & Winterbourne, cum pertin' in eodem com, 


Et Maner' de Caneford cum pertin' in com' Dorſer, Et 
Maner' de Hengſtrigge & Charleton cum pertin' in com' So- 
nerſet, quæ dilect & fidelis noſter Johanne de Warenna co- 
mes Surr & Johanna uxor ejus tenent ad terminum vitæ eo- 
randem, & quz, poſt mortem ipſorum, ad nos & hzred' no- 
ros reverti deberent, poſt deceſſum eorund Comitis & Jo- 
hannz, præfat Sa Sarum & hzred' maſculis de corpore 
ſuo legitime procreat, in valorem octingentarum marcarum 
pet annum, conceſſim remanere ; & ducent' mercat' rerr” & 
feldit', quas eidem Comiti Sarum, habend' in forma præ- 
tia providere conceſſim', devenerint ad manus ſuas: Ac 
etiam Stannariam noſtram in prædicto com Devon' cum cu- 
lag,” & omnib' exit' & profic' ejuidem, Ac etiam expletiis, 

„& perquiſit' Cur ejuſdem Stannariæ: Ac aquam de 
nch in eodem com': & annuam firmam vigint' li- 
barum ci vitatis noſtre Exon” : Ac priſas & Cuſtumas noſtras 
yinorum in aqua de Sutton in eodem com” Devon: Necnon 
lr de Wallingford cum Hamlett' & membr' ſuis; & an- 
uam firma ville de Wallingford, cum honoribus de Wal- 
lingford & de ſancto Walerico, cum pertin', in com' Oxon' 
ra com' ubicunq; Honores illi fuerint: Ac Caſt' maner' 
& villam de Berkhamſted cum parco ibidem, una cum Ho- 
nor! de Berkhamſted in com' Hertf, Buck & Northt', & 
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lis pertin ſuis in com' Surr'. Habend' & tenend' eidem. 


genitis & dicti loci ducib', in Regno Angl hzreditar* ſuc- 
tellur', una cum feod' milit', Adyocac' Eccleftarum, Abb ia- 
um, Pciorat', Hoſpital', Capell, & cum Hundred', Piſcar', Fo- 
reſtis, Chaſeis, percis, boſcis,warren', feriis, mercatis, libertat', 
lideris conſuetudinibus, Ward', releviis' eſcaet”, & ſervic' te- 
en, tam liberorum quam nativorum,& omnibus aliis ad pred” 
Gſtr”, Burg, Vill', maner', honores, Stannar' & Cunag', terr', 
Eten, qualitercunq; & ubicunq; ſpectan five pertin', de no- 
Ws & hzred' noſtris imperpetuum; ſimu] cum quater vigintt 
Iuris annuæ firmæ, quas dil'cus & fidelis noſter Johannes 
Meere nob' per annum, ad totam vitam ſaam, ſolvere 
lenetur, pro Caſtro & Maner' de Meere cum pertin' in com' 
Wiltes, ſbi, ad termi num vite fuz habend' per nos conceſſ. 
Frapiend” ſingul' annis per maſus ejuſdem ohannis ad to- 
um vitam ſuam; & cum prædic mille marcis annuis 
heft Com' Sa rum de exit Cunag'- peadict' per nos ſic 
Wnceſl, poſt adeptam, per ipſum vel dictos hæred' ſuos 
duſcul de corpore ſuo procreatione, ſeiſinam dictum Ca- 
tum & Manerium de Tonbrigge, ac Manerium de Alde- 
Marne, Aumbreſbury, — e 
le- 


lis pertin ſuis: & Maner de Biflet cum parco ibidem & 


luci & ipſius & hæredum ſuorum Regum Angl' filiis primo- 
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©, Caſus PRINcI IHS. PART VIII. 
Charleton, -poſt mortem eorundem Comitis Surr & Johanns; 
ac dict ducent' mercat tert & redd* eidem Comiti Sarum 
& dict hzxed ſuis maſculis de corpore ſuo procreat', ſic pro- 
vidend pro rata porcionis eorundem caſtr, maner', torr, & 

ten, cum integralit vel particularit' ad manus ejuſdem Co- 
mitis Sarum, vel dictorum hæred' ſuorum maſculorum de 


corpore ſuo procreat, devenerint. Conceſſimus inſuper pro 

nobis & hzred' noſtris, & hac Carta noſtra confirmayimug, 
uod caſtr & maner de Knareſburgh, cum hamlet & membt 
is, ac Honor de Knareſburgh, in com Eborum & al cm e 
ubicunq; Honor ill“ fuerit, & maner de Iſtelworth cum per- 
tin in com Midd' quz Phillippa Regina Angliz Confors Wl Þ. 
noſtra chariſſima ad terminum vitz ſuæ, ac Caſtrum & ma. Wh © 
ner de Lydeford cum pertin', & cum chaſea de Dertmore Wl '* 
cum pertin', in dicto com Devon, Et maner' de Bradeneſhe i 
cum pertin in eodem com', quæ dilectus & fidelis noſter ö 
Hugo de Audele comes Glouc', & Margareta uxor eidem, ad i #i 
terminum vita ejuſdem Margareta, ac dict Caſtr & maner i 
de Meere cum pertin', que præfat Johannes, ſic ad vian WW 
teneat, ex conceſſione noſtra, & quz poſt mortem eorunden WF”? 
Reginz, Margaretz, & Johannis, ad nos & hzred' noſtra f r 
reverti deberent poſt deceſſum præfat Reginz, dict, vis WI 
caſtr & maner' de Knareſburgh, cum honor', hamlet, & ſris 
membr' ſuis przdi&' & aliis pertin ſuis, ac maner de lich n 
worth cum pertin', & poſt mortem prædictæ Margaretz dif po 
ect 


* caſtr & maner de Lydeford cum dict' chaſea de Dertmore 


* al” pertin — & maner de Bradeneſhe cum pertin; & pfl 


poſt obit' præd Johannis dict caſtr & maner de Meere cus 

rtin', remaneant præf. duci & ipſius ac hæredum ſuorum poſſi 

egum Angliz fil primogenit), & dicti gt ducibus, in Reet! 

no Angliæ hereditar\, ut prædicitu ell cceſſur': Habend & weft 

| tenend una cum feod' milit', Advogac Eccleſiarum, Abdi aftr” 
5 arum, Priorat, Hoſpital', Capell', & cum Hundred, Wi ere 
= : pennt, piſcar, foreſt, chaſeis, parcis, boſcis, - warren, ferii der 
mercat, libertat, liberis conſuctud', ward', releviis, eſcaet * 


' & ſervic tenen tam liberorum quam nativorum, & o 

bus aliis ad eadem Caſtr', Maner', & Honor' qualitercumſſ I. 

& ubicunq; ſpectantibus five pertin', de nobis ſimiliter f 3 

hæredibus noſtris imperpetuum. Quæ quidem omnia UW lleri 

F ſtrum, Burg, Vill, Maner, Honor, Stannar' & cuny 
[ firmez Exon, & Wallingford, terr & ten', prout ſupt 
rius ſpecificanthr, ſimul cum feod', Advocac, & omm 

bus aliis ſupradictis, prædicto Ducatui præſent Carta non 

ſtra pro nobis & hered' noſtris annectimus & unim Fa 

eidem imperpetuum remanſut : Ita quod ab omni code 

Ducat aliquo tempore nullatenus ſeparentur nec alic 

ſeu aliquib aliis quam dicti loci ducib, per nos vel hi 

Bo ſſtros donentur ſeu quo modo liber concedantur ; Ita 4 . 
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po przfat” duce ſeu aliis ejuſdem loci ducibus deceden? 
fi 


ertat, in manibus noſtr & ipſorum hæred noftrorum Re- 
gum 3 gu retinend' 
in dict Regno Angliz hæreditar' ſucceſſur appareat, ut dict 
ell quibus tunc ſucceſſive Ducat ill' cum pertin', pro nob 


ptout ſuperius eſt expreſſum, Conceſſimus in ſuper pro no- 
bis & hæred noſtris & hac Carta noſtra confirmavims præfa- 
to duci; quod idem dux & di& ipſius ac hæred' ſuorum filiĩ 
imogeniti, duces dict loci, imperpetuum habeant liberamy 
arrennam in omnibus dominicis, terr', caſtr', maner* & 
aliorum locorum prædictorum, dum tamen terr' illz non ſunt 
intra metas foreſtz noſtrz ; Ita quod nullus intret terr illas 
0d tugand” in eis, vel ad aliquod capiend' quod ad Warren- 
x pertineat ſine licentia & voluntat' ipſius ducis & aliorum 
ducum ejuſdem loci, ſub foris factur noſtra decem librarum. 
are volum' & firmiter przcipimus pro nobis & hæred' no- 
bi, quod did” dux habeat & teneat ſibi & ipſius & hzre- 
0.1, um ſuorum Regum Angl' filiis primogenitis & ejuſdem lo- 
ace ducibus, in dicto Regno Angl hæreditar', ut prædicitur 
ez ceſfur, prædict vicecomit' Cornub* cum pertin; Ita quod 
ea duces prædict vicecomit' przd* com' Cornub, pro 
un elontat' ſua, faciant & conſtituant, & facere & conſtituere 
| polint, ad exercend' & faciend' office? vicecomit ibidem, ſi- 
aut hactenus fieri conſuevit, ſine occaſione vel impedimento 
r vel hzred” noſtrorum imperpetuum : Necnon predi&, 
alr, burg*, maner', & honores de Launceneton, caſtr & ma- 
ger de Tremeton, cum vill' de Salteſh, caſtr', burg', & ma- 
zer de Tintagell, caſtr & maner de Reſtormell, ac maner* 
E Cymeſlond, Tibeſte, Tewynton, Helleſton in Kerier, 
Woreſk, Tewarnayle, Pengkneth, Penlyn, Rellato' Helleſton 
Iugchire, Lyſkiret, Caliſtock, Talſkyd, & villam : de 
Loſtwithiel cum pertin ſu', ſimul cum parcis, balliva, be- 
(lleria, piſcar, & aliis ſupradictis in prædict com* Cor- 
: Ac prædictas priſas, cuſtum', & proficua portuum 
ligorum, ſimul cum dict wrecco Maris, ac dict' pro- 
u & emolumenta, cum hundred & cur' prædidt' ad 
Ws ſpectan', ac dictam Stannariam in eodem com' Cornub 
Wm cum cunag' ejuſdem Stannariz, & cum omnibus exit” 
ptoficuis inde provenientib'; Ac etiam expleciis, pro- 
E, & perquiſit dict Cur' (exceptum duntaxat di& mille 
reis, quas di lecto & fideli noſtro Willo' de Monteacuto 
iti Sarum conceſſimus, pro nobis & hzredibus noſtris, 
| C 2 Per- 
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lio ſeu filiis, ad quos dict ducat, prætextu conceſſion? 


noſtrarum prædictarum, ſpectare dinoſcitur, tunc non appa- 
zentib\, idem ducat cum Caftr', Burg, Vill, & omnibus a- 
lis ſupradictis, ad nos vel hæredes noſtros Reges Angliz re- 


„ quouſq; de hujuſmodi filio ſeu filiis 


& hzred noſtris, concedimns, & volumus liberari, Tenen@, 


10 
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Cin PRINc Iris. PART VI 
ercipiend ſthi & hæred' ſais maſcul de, eorpore ſuo legitime 
Laine de exir* & profic' Cunag' antedict 2 dig 
caſtr & maner' de Tonbrigge, cum pertin, ac dict maner 
de Aldebourne, Aumbreſburie, & Winterbourne, cum per- 


| 

tin, ac dict maner de Hengſtrigge & Charleton cum pertin, 
quod præfat Comes Surr & Johanna uxor ejus tenent a4 Wl 1 
terminum vitæ eorundem, & quæ, poſt mortem ipſorum, ad p 
nos & hzred' noſtros reverti deberent, poſt decceſſum coruy. N 
dem Comitis & Johannz, przfat' Comiti Sarum & here} WY þ: 
maſculis de corpore ſuo legitime procreat', in valorem odin- Wl +: 
entarum marcarum per Annum, conceſſimus remanere; f 

Et dict ducent” mercat” terr & redd' quas eidem Comiti . 
rum haben@ in forma prædicta providere conceſſim', devene. 4 
rint ad manus ſuas, ſicut prædictum eſt. Ac dict Stannat in Wi pe 
ptædict com Devon cum Cunag' & omnibus exit' & prof. . pa 
cuis ejuſdem; Ac etiam expleciis, profic, & perquiſit Cu fic 
ejuſdem Stannar'; aqua de Dertmouth; & dict annuam fi. lib 
mz vigint' librar' did civitat' Exon', ac dict priſas æ C 
Cuſtumas vinorum in aqua de Sutton in eodem com' Devon: un 
Necnon prædict Caſtr de Wallingford cum hamlet' & membr I no 
Tuis, annuam firmam ville de Wallingford, cum dictis Ho- nin 
nor de Wallingford & de ſancto Walerico, caſtr maner & WW mg 
vill de Berkhamſted, cum dict Honor* de Berkhamſted, & {ape 


maner de Biflit, cum parcis & aliis pertin' ſuis perdict, um his 
cum feod* milit', Advocationibus Ecclefarum. Abb'iarum, WM pro 
Priorat, Hoſpital', Capel', & cum Hundred', piſcar', foreſ, inge 
chaſe”, parc, boſcis, warrenn', feriis, mercat' libertat, ear 
beris conſuetud', wardis, releviis, eſcaer”, & ſervie' tenen wan 
tam liberorum quam nativorum, & omnibus aliis ad pre- 
dict' caſtrè, burg, vill', maner', honor', ſtannar', & cunag, 
tert, & ten' qualitercunque & ubicunque ſpeQan' five perti- 
nen; de nobis & hzredibus noſtris imperpetuum ; ſimul cum 
dict quater vigint libr' annuæ firmz, quas præd' ſohanns 
de Meere nob per annum, ad totam vitam ſuam, ſolvere te 
net”, pro dict caſtr & maner' de re: Sibi ad termin vit 


ſuæ habendum per nos conceſl. percĩipiend' ſingulis annis pe wou 
manus ejuſdem — ad totam vitam ſuam: Et etage h. 
cum prædict' miſle marcis annuis præfat' Comiti Sarum une: 
exit cunag przd' per nos ſic conceſſ. poſt adeptam, per ip ibus 


ſum vel-di&' hzred' ſuos maſculoſ. de corpor* ſuo procreat 
ſeiſinam dictorum caſtr' & maner' de Tonbrigee, ac maner d 
Aldebourne, Aumbreſburie, Winterbourne, Canetord, Heng 
Nrigge, & Charleto' poſt mortem eorundem Comitis Surr & 
Johan ac dict ducent' mercat' terrz & redd' eidem Comiti x 
rum & dict' hzred' ſuis maſculis de corpore ſuo procreat fi 
providend' pro rata portionis eorund'caſtr,maner',terr,% ten 
cum integralit' vel particulasit ad manus ejuſdem Comitis 8 
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wm vel dictorum hæredum ſuorum maſculor de corpore 
ſuo procreat, devenerint, ut eſt dictum, Et quod prædicta 
Caſtr & maner de Knareſburgh, cum hamlet' & membr ſuis, 
ze honore de Knareſburgh, & maner de Iſtel worth, cum 
pertinery, poſt mortem prefar' Conſortis noſtræ Caſtr & Ma- 
ner de Lydeford cum pertinentiis, & cum dicta Chaſea de 
Dertmore cum pertinedtiis, & Maner' de Bradeneſhe cum 
pefrinentiis poſt deceſſum prædictæ Margaretz; & Caftr' & 
aner de Meere cum pertinentiis, poſt mortem præfat Jo- 
hannis de Meere, remaneant præfat' duci: Habendum & 
tenendum ſibi & ipſius ac hæredum ſuorum Regum Angliæ 
filiis primogenit, & ejuſdem loci ducibus, in Regno Ang- 
liz hæreditar, ut prædicit', ſucceſſur': una cum feod' milit' 
Advocac' Ecclcfiarum, Abb'iarum, Priorat', Hoſpital', Ca- 
ell, K cum Hundred, Wapent', Piſcar', foreſt' chaſeis, 
parcis, boſcis, warrenn', feriis, mercat, libertat, liberis con- 
fvetudinibus, ward', releviis, eſcaet', & ſerviciis tenen, tam 
liberorum quam nati vorum, & omnibus aliis ad eadem 
Caſtr', Maner', & Honor', qualitercunque & ubicungue ſpec- 
untibus ſive pertinentiis, de nobis ſimiliter & hæredibus 
noſtris imperperuum, ſicut prædictum eſt. Quæ quidem om- 
mn Caſtr, Burg', Vill, Maner', & Honor“, Stannar' & Cu- 
mg, firm Exon', & Wallingford, rerr”, & tenementa, prout 
ſaperius ſpecificantur, ſimul cum feod', Advocac', & omni- 
bus aliis ſupradictis, præfat Ducatui præſenti Carta noſtra 
ro nobis & hzredibus noſtris annectimus & unimus eidem 
imnperpetuum remanſur: Ita quod ab eodem Ducaru aliquo 
tempore nullatenus ſeparentur, nec alicui ſeu aliquibus aliis, 
quam dicti loci ducibus, per nos vel hæred' noſtros donen- 
fur ſeu quomodolibet concedantur; Ita etiam quod præfato 
ei ſeu aliis ejuſdem loci ducibus deceden', & filio ſeu fi- 
lis, ad quos dict ducat, prætextu conceſſion” noſtrarum præ- 
lit' ſpectare dinoſcitur, tune non apparentibus, idem Du- 
at cum Caſtr, Burg, Vill', & omnibus aliis ſupradictis, ad 
10s & hæred' noſtros Reges Angliz revertatur, in .minibus. 
woſtris & ipſorum hxred' noſtrorum Regum Angliz retinend' 
quouſque de hujuſmodi filio ſeu filiis in dicto Regno Ang- 
iz hereditar' ſucceſſur appareat, ut eſt dictum, quibus 
tune ſucceſſive ducat' illum cum pertin' pro nobis & hære- 
libus noſtris, concedim' & volumps liberari, tenend' prout 
uperius eſt expreſſum. Et quod idem dux, & dict' ipſte 
nac hzredibus ſuorum filii primogeniti, duces diRi loci, 
nperpetuum habeant liberam warrennam in omnibus 
Wminicis terr prædict', dum tamen terr' illæ non ſunt 
intra metas foreſtæ noſtræ: Ita quod nullus intret terr' il- 
la ad fugand in cis, vel = aliquod capiend' quod ad Warr 


- 
8 


Caſus PRINcIp Is. PART VII. 
pertineat, fine licentia & voluntate ipſi ducis, & aliorum 
ducum ejuſdem loci, ſubforisfactur noſtra decem librarum, 
cut prædictum eſt. Hiis teſtibus, venerabilibus patribus I. 
Cantuar Archiepiſcopo toti' Angliz Primat' Cancellar no- 

ſtro, Henrico Lincoln' Epiſcopo Theſ. noſtro, Richardo 
Duneln Epiſcopo,  Johanne de Warrenna Comit Surr', Tho- 

ma de Bello Campo Comit War, Thoma Wake de I ydell, 

— ary de Moubray, Johanne Darcy le Neven' Seneſchall 
oſpitii noſtri, & aliis. Dat' per manum noſtram apul 
Weſtmonaſter, decimo ſeptimo die Martii, Ann Regni no- 

ſtri undecimo, per ipſum Regem, & totum Conſilium in Par. 
liamento. Nos autem tenor Cart' Record & Act Parlia, 
menti prædict, ad requiſitionem dilecti & fidelis noſtri Tho, 
Stephens Armigeri Attorn' generalis prædilecti & præchatiſ- 

ſimi filii noſtri primogenit Henrici Principis, ducis Cornub, 
duximus exemplificand' per preſentes. In cujus rei teſtimo. 

4 Nium has literas noſtras fieri fecimus paten'. Teſte me ipſo 
ud Weſtm' quinto die Martii Anno Regni noſtri Angliz, 
Franciz, & Hiberniz, tertio, & Scotiz triceſimo nono, prout 
| ens literas paten Exemplificationis prædict hic in 


prolat' plenius liquet & apparet. Et prædict' Henticu 
Hobart Attornat' dicti domini regis nunc generalis, pro eo- 
dem domino Rege nunc dicit, & verificare vult, quod przs 
dict Actus Parliamenti in prædicto Parliamento przdi& nu- 
per Regis Edwardi tertii editus, & prædict Cart' per pra- 
dict nuper Regem Edwardum tertium, Authoritate prædidi 
Parliamenti ejuſdem nuper Regis Edwardi tertiĩ confect, it 

- predi& brevi de Scire fac' ſpecificat', & prædict Act Parla- et, 
menti in prædicto Parliamento prædict nuper Regis Eâ- lad 
wardi tertii edit', & przdi& Cart' per prædictum nuper Re- 
gem Edwardum tertium authoritate prædicti Parliamenti e- 
jñquſdem nuper Regis Edwardi tertii confect, unde in irrotulss 
ment” prædict & in prædict exemplificatione irrotulamens 
prædict, ut præfertur, fac ſit mentio, ſunt una & eadem, & 
non alia neq; diverſa : Unde idem Attorn' dicti domini Re- 
gis nunc, pro eodem domino Rege hic, pet judicium {i pre 
dict Henr. Lindley ad dicendum, quod non habetur aliquos 
tale Record talis Actus Parliamenti prædict nuper Regis Ed 
wardi tertii, nec aliquod tale Record' prædictæ Carta pt 
eundem nuper Regem Edwardum tertium authoritate Parlu, 
menti prædicti in brevi prædicto de Scire fac' ſpecificat', coll 
prædictas literas paten' Exemplificat prædick, hic in Cu 
per eundem Attorn' dicti domini Regis nunc pro eoden 
domino Rege nunc prolat', admitti debeat. Et ulterius ! 

dem Henricus Hobart Attorn' dicti dom' regis nunc gen 

pro eodem dom' rege nunc, pet quod prædict liter? pate 
predict nuper Reginz Elizabeth quoad pradiet Mart 


1 


dom; 


„ 


Aar VIII. Ce. PRINCIPES. : 
4 Weſt Taunton, Trelowia, & Landulph.cum pertin', re- 
vocentar & adnullentur, quodq; præd' maner de Weſt 
Taunton, Trelowia, & Landulph cum pertin', in man' dic- 
ti dom regi nunc capiatur & ſeiſient. Et præd Hen. Ho- 
tart miles, Attorm dicti dom” Regis nunc generalis, qui &c- 
quoad præd placitum prædictor Johannis Hele & Warwici 
Hele, per ipſos ſuperi in forma ' placitat', pro præd' 
dom Rege dic, quo placitum illud materiaq; in eodem con- 
tent minus ſufficien' in lege exiſtunt ad manutenend* quod 
ict literæ paten' prædictæ nuper Reginz Elizabeth de 
ict maner de Weſt Taunton, Trelowia, & Landulph 
„ revocari & adnullari, aut quod maner' illum cum per- 
un in manus dicti domini Regis nunc ſeiſiri, non debeant: 
Ad quod quidem placitum modo & forma prædict placitat, 
idem Attorn generalis, pro eodem Domino Rege neceſſe 
10. on habet, nec per legem terræ tenetur reſpondere. Et hoc 
po parat' eſt verificare : Unde pro defectu ſufficien placiti præ-— 
iz, rum Johannis Hele & Warwici Hele in hac parte, idem 
du Attorn generalis, pro eodem dom' reg. pet' judicium quod 
in ite literz patent przd' nuper Reginz Elizab. de przd', 
cus de Weſt Taunton, Trelowia, & Landulph cum per- 
e- un, fact, revocentur & adnullentur. Et quod maner' illa cum 
rz- Whettin in man ejuſdem domini Regis capiantur & ſeiſientur, 
nu» We, Super quo prædictus Henricus Lindley dic', quod placi- 
run prædict Attorn' dict domini regis generalis, pro eodem 
im Rege nunc ad placitum ipſius Henrici Lindley præ- 
in aum ſuperius replicand placitat, materiaq; in eadem con- 
la-, min ſufficien in lege exiſtunt, ad ipſum Henricum 
E. laaley a dicend', quod non habetur aliquod tale Record” 
icujus talis Actus Parliamenti præd' nuper Regis Edwardi 
ctu edit, qual in prædicto brevi de Scire fac inde recita- 
r & ſpecificatur, nec fliquod tale Record prædictæ Cart” 


zen en eundem nuper Regem Edwardum tertium authoritate 
„ lamenti prædicti confect, qual' in prædicto brevi de Sci- 
te inde ſuperius recitatur & ſpecificatur, percludend't 


; ipſe idem Henricus Lindley ad placitum illud mo- 
0 & forma ptædict ſuperius replicand' placitat' neceſſe, non 
bet, nec per legenterræ tenetur rejungere: Et hoc idem Hen. 
Lindley paratus eſt verificare, unde, ps defectu ſufficien' Re- 
Neationis in hac parte, idem Hen Lindley, ut prius, pet 
um ſi prædictæ literæ paten prædictæ nuper Regin 
deth de præd maner de Weſt Taunton, Trelowia, & 
lulph, cum pertin, fact, revocari ſeu adnullari, aut 
muta maneria de Weſt Taunton, Trelowia, & Landulph, 
un pertin, vel eorum aliquod in manus dicti domini Re- 
nunc capi aut ſeiſiri debeant, &c. Et prædict' Johannes 
Ke & Warwicus Hele pro ſeipſis dicunt, quod ex quo ipſi 

mw C4 tufticien” 
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ſufficien' materiam in prædicto placito ſuo per ipſos ſuperiys 
placitat' allegaver, viz. prædict ſeiſinam prædictæ niiper Re. 
inz Elizabeth de prædictis Maner de Weſt Taunton, Tre, 
owia, & Landulph cum pertin', in dominico ſuo ut de feo- 
do, in jure Coronz ſuz Angl, ac Conceſſion prædictam inde 
per prædidt literas paten' ipſius nuper Reginz, ac reſid' mx 
ter per ipſos ſuperius placitat', quam prædict Johannes & 
Warwicus parat' ſunt verificare, quam quidem materia 
prædict Attornat' dicti domini Regis non dedicit, nec ad 
eam aliqualiter reſpondit, ſed verificationem illam admine; 
re omnino recuſat, ut prius petit jud ieium ſi predict liters 
paten' prædictæ nuper Reginæ Elizabeth de prædict' mane- 
riis de Weſt Taunton, Trelowia, & Landulph, cum peri- 
nen, fact, revocari aut adnullari, aut maner' illa cum perti 
nentiis vel eorum aliquod in manus ejuſdem domini Regi 
nunc caꝑi aut ſeifiri debeant, Et ulterius pro meliore in- 
formatione, & ad plenius informandum dictum dominut 
Regem nunc, & Cur hic de ſtatu dicti domini * nune 
ad przdif Ducat' Cornubiz, & ad alia Maner' eide 


m mu- qua 
per Ducatui quo modolibet modo perrinen' five annex, ſea ean 
parcell” inde exiſten', iidem Johannes & Warwicus dicunt, em 

uod in Statuto, in parliamento domini Henrici nuper ut 
egis Anglz ſeptimi, tent' apud Weſtmonaſter' in comitz' iſ quo 
Middleſexiz ſeptimo die Novembris Ann' Regni ſui primo, h 
edit', (inter alia) ordinatum, inactitatum, & ftabilitum f. lan 
it authoritat' ejuſdem Parliamenti, Quod dictus dominus duo 
Rex Henricus — haberet, teneret, gauderet, & po-: 
deret, ſibi & heredibus ſuis imperpetuum, a viceſimo primo R 
die Auguſti tune ultim' præteri to, prædict Ducat' Cornubis dict 
ac omnia Honor, Caſtra, Dominia, Maner', terr', ten, red dies 
revetſiones, ſervic, poſſeſſiones, Advocationes, & al her unt 
ditament, cum omnib' membris & pertin' prædict Dua Hen 
ſpectan & pertinen', aut quæ fuer pertinen', annex, rep bete 
tat, aut capt” parcell' ejuſdem, ullo tempore Regnorum Hei Une 
rici ſexti, Edwardi quarti, nuper Regum Angliæ in tam e 
polo & largo modo, cum omnibus libertar, & fraunchefisMquas 

X aliis rebus eidem ſpectantibus, in ſimil' modo, forma, une 
conditione, prout prædict Reges aut eorum alter habuer Wm 
tenuer, occupaver, uſi fuer, & gravaſi fuer, aut habuit i 
tenuit, occupayit, uſus fuit, & gaviſ* fuit in eiſdem, ed 
quo gempore duran' didtis Regnis ſuis, prout in fatuqq; ber - 
prædicto in Anno Regni prædidi nuper Regis Henri em 
ſeptimi primo ſupradicto (inter alia) plenius continetuſi bras 
& apparet, Per quod idem dominus Jacobus nunc Kean, 
fuit & adhuc exiſtit ſeiſit' de reſid' Manerior', terr & tem 
pedi Ducat Cornubi pertinen, per prædict ae Re * 
6 * 4 Unc 
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Ar VIII. Caſr 'PrRINCIPIS, 
Reginam Elizabeth non alienar' in dominico ſuo ut de feo- 
do, in jure Coronæ ſuæ angliz , unde petunt quod eur hie 
cognitionem & notitiam de prædicto ſtatuto in anno regni 

icti nupet Regis Henrici ſeptimi primo ſupradict edit, 

Py. predict” ſtatu dicti domini Regis nunc ad * ma- 
ber, terr', ten, & hereditamen' przdict ducat _ 
pertin', caper & accipere velit, c. Et prædictus Henricus 
Hobart miles, Atrorn' dicti domini Regis nunc generalis, qui, 
&. Quead hoc unde prædictus Henricus Lindley, ſuperius 
moratur in lege, ex quo ipſe ſufficien materiam in lege pro 
eodem domino Rege ad præcludend' —— Henricum Lind- 
ey, a dicendo, quod non habetur aliquod tale Record' ali- 
cujus talis actus Parliamenti prædict' nuper Regis Edwardi 
tertii edit', qual in præditt' brevi de Scire fac inde.recitatur 
& ſpecificatur, nec — tale Record prædictæ cartæ per 
eundem nuper Regem Edwardum tertium, authoritate par- 
liamenti predict' confect', qual' in prædicto breve de Scire 
fie inde ſupetius recitatur & ſpecificat', ſuperius allegavik, 
quam quidem materiam præd' Henricus non dedic', nec ad 
em aliqualit' reſpond', ſed verificationem ilP admittere 
omnio recuſat: idem Attornar' dicti domi Regis generalis, 
vt prius, pro eodem domino Rege nunc petit judicium, & 
uod . literz paten' prædetæ nuper Reginæ Eliza- 
bþ de prædict' maner' de Weſt Taunton, Trelowia, & 
fi- Landulph, cum pertin' fact', revocent' & adnullent. Ac 
ine quod maner ill' cum pertinen' in manus dicti domini Re- 
ol nunc capiantur & ſeiſient', &c, Et quia cur' dicti domi- 
ie u Regis nunc hic ſe adviſare vult de & ſuper præmiſſis præ- 
bie ct antequam ad judicium ſuperinde reddend' procedar', 
oy dies inde dat' eſt ram præfato Henrico Hobart militi, Attor- 
ut dicti domini Regis nunc generali, qui, &c. quam præd' 
Henrico Lindley, Jofanni Hele, & Warwico Hele, coram 
dicto domino Rege nunc in dicta cur hic, uſque in Octabis 
ducti Hillarii proxim', c. ubicunque, &c. de audiend' in- 
le judicio ſuo, Eo quod dict' cur hic inde nondum, &c. Ad 
quis quidem Octab' S. Hillarii coram dicto domino Rege 
dune in dicta cur hic, ſcilicet apud Weſtm' prædict' ven” 
am prædictus Henricus Hobart miles, Attorn dicti dom 
legis nunc general”, qui, &c. in propria perſona ſua, quam 
redict Henricus Lindley, 1 Hele, & Warwicus Hele, 
ger Attorn' ſuum predict'. Et ſuper hoc idem Attorn' ipſius 
om Regis nunc general', pro eodem dom Rege nunc, ut 
privs, pet judicium, & quod præd literz paten' de preP 
ner de Weſt Taunton, Trelowia, & Landulph predict” 
um pertin' in forma predict? fact revocent'ꝰ & adnullentur : 
© quod maner illa cum pertin' in manus dicti dom' Regis 
nc capiant & ſeiſtent”, &c. Er quia dict cur dicti dom' reg 
Mac hic ſe ſuperind' ult ad viſ. vult priuſq'ad judic' inde red 
| | 2 
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aumoge itt, 
iz, proſecutus eſt bre- 
de Scare facias verſus 
renricum Lindley militem 
& Johannem, Hele Servi- 
m ad Legein, ad revo- 
dum literas patentes fiu- 
| Reginz Elizabeth, da- 
* ſecundo die Maii anno 


nicke, Gam defundo) & Auen, Trelowls and 
kredibus ſuis maneria de dulph, in the Tomaty of Corn. 
elt Taunton, Trelowia, & wall, to the End the King 
andulph in com* Cornub') i make Livery of them 
W'=ck%a maner' præf. Duci to * 
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in 11 E. 3. 


Caſus PrxNciers. PART vm 


of the Dutchy a- tanquam membra & parcel. 
fozeſaid, and that by Fozce of las Ducatus prædidi libe. 
three Acts of Parliament, two rati faceret : Et hoc vigo- 
ereof the one is re 3. ſtatutorum Pacliamen, 


in Fozm of a Charter by Aus tariorum, ſcilicer duo un 


thozity, of Parliament, by 
which the P2ince was treated 
Duke of Cornwall, and the 
Poſſeſons of the Dukedome 
of Cornwall thereby given to 
him, with ſpecial Limitation, 
and oſſeſſons annexed 
to the laid Dutchy, ſo as they 

not be ſevered, with ſpe- 
Ahe 2 of 1 9—— 

tho ſpectal a 

at ny Line ſhould ceaſe, &c. 
and of the Ac of 32 H. 8. by 


which Manos are 
made — 1 Dutchy 


of Cornwall foz ever to all In⸗ 


tents and Purpoſes, &c. The 
Sheriff return d 

Lindley, and Serjeant Hele, 
and one Warwick Hele, Ant. 
Terre⸗tenants of the ſaid three 
Manoꝛs ſummoned ; and af- 
ter: four Jmparlances, Sir 
Henry Lindley, as to the ſaid 
two ſeveral Acts of Parlta- 


ment, Anno 11 E. 3. ſeberal- 


iy pleaded Nul tiel record: 
Serjeant Hele and the ſaid 


with a non obſtante the ſaid 
Act of 32 H. 8. and con veped 
to themſelves à joint Cate, 
fo them, and fo the Yeirs 
ol the ſaid Serjeanc ; and 
further pleaded the Ac 


ir Henry 


uſum, & her cquſd J. Heb 


anno undecimo Edward 
tertii editorum; (quorum 
unum habet formam Char. 
tz authoritate Parliament 
factæ, per quod Princeys 
in ducem Cornubiz prz, 
fetus fuir, ejuſdemque Dy. 
catus ſleſüones illi date 
cum ſpeciali limiratione, 
& fic Ducatui antedido an. 
nexz quod ab eo ſepan 
ri minime poſſunt : idque 
cum ſpeciali clauſula Reyi 
viſicationis, licet quando- 
que ſpecialis illa ceſſatet l 
mitatio, &c ) Tertiis vero 
ſtatuti anno 32. Henrici q 
per quod dicta illa maneria 
deveniunt parcell' Ducat 
Cornubiæ 1 a 
omnia propolita & intentid- 
nes, &c, Vicecomes retut- 
nat* dictos H. Lindley,& i; 
Hele, & quendam W. Hele 
mil, tetr tenentes pou 
trium maner', eſſe ſummo- 
nitos. Et poſt quatuor ad 
interloquendum dies datos, 
Hen. Lindley, quoad pid 


d P IE 
Warwick pleaded the ſaidLet- = Parl' ſtatuta, an. 11 E3 


ters Patents of Q. Elizabeth 


rat' placit, quod nulluſ 
tale hab record: J. Heleꝶ 
Warw. anted' reſpond alle 
gant dict reg Eliz. liter pa 

tent' cum clauſ. de Non obi 
pred ſtat de an: 32 H.8.0 

ſtend* ſeipfos conjunct el 
feoffat* ad ſolu ſu1 proprit 
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aum inſuper allegant con- 


zntiunt ad parliament” an 
# inn Hr. edit'. Et 
Sad pl ite Hen. Lindley, 
torn” reg replicando dic, 
K profert (per inſpexim) 
lic chartæ de an 11 E. z. 
aemplificationem ſub mag 
00 angliz ſigil prout in re- 
tordo, i. actis publicis, ubi 
intratur in hæc verba : Et 


F * 6X 7 


LY 
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emplificat', ad dicendum, 
Mon tale record}, admit- 
t.debeat, Et ſuper placito 
digi J. Hele & Warw. did 
it moratur in lege: Et illi 
l digi Joh & War ſil'ter. 
Ft ulter, ut amici cur', ad 
ormand cur de verit' & 
e ſatu regis in reſiduo dict 
maner' parcel]' dicti ducat', 


22 


Aret' cur* partem ſtatuti 
1H. 7. editi de antedict 
„ cCornub'. Et ſuper re- 
ſo ione Attornati gene- 
e i dic Henr. Lindley 


Woratur in lege: Et ille, 
Hlicet dict atttorn', ſil'ter. 


e hoc tantummodo com- 
end retuli, eo, 18 lati- 
{WW totam ex record” ad jeci: 
» Ei fi caſum etiam fuſius di- 


de, prolixanimis (ut caſus 
Ic ſe habet) hæc eſſet rela- 
ki, | 

In hac cauſa 4 motz fue- 
Wnt quzſt* conſiderat dig- 
. 1. Si inſtrum fact 17. 
We Martii an 11 E. 3. prin- 
i Ed. fit charta tempore 
llamenti fact' vel charta 
Mthoritate parliamenti ſta- 
Alita, Et ſum' totius litis in 
articulo conſtituta eſt. 
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kmationis literarum pa- 


t jud, fi, contra hanc ex- 


ar. VIII. The PaINCE's Caſe. 


of Confirmation of Letters 
atents at the Parliament 
43 Eliz. And as fo the 
wag of Sir Henry Lindley, 
Ring's Aftozney reply'd 
and .ſhew'd an Exemplifica- 
tion by Taſpeximus of the ſaid 
Charter of 11 E. 3. under the. 


-G2eaf Seal, (as in the Re- 


coꝛd where it is enter d in hæc 
verba) and demanded Judg- 
ment if againſt the ſame he 
ſhould: be admitted fo. plead. 


Nul tiel recotd. And demur⸗ 


red in Law upon the Plea or 


Ser jeant Hele and arwick, 


who joined with | otnry And 
uriz, and 


8 ut the © 
infozm the Court of 
Truth, and of the State 5 
the Ring, that now. is, ha 
in the Kelldue of the ſaid Pa- 
95. arcel of the ſaid Dut⸗ 
, they repeated to 
— — he = * bs H 
oncerning the ſaid Dutchy ol 
bo ming —— Lindi be- 
urred in Law u Re- 
plication of the A — 
with whom the Attoznep toin- 
ed. The Reaſon why J have 
made an Abſtract of the Caſe 
fo compendious, is becanſe 
have added the whole Recoꝛd 
at length, and if the Taſe ſhould 
be alſo put at large, it would 
—— 15 K. 5-4 ww an 
unneceſſa ixitp. In thi 
Caſe tour B neſt. were do 
wozthy of Conſid. 7. If the 
Inſtr. made 17 Mar. an. 11E.z. 
to P. Edw. be a Charter mats 
in Time of Parl. oz a Charter 
eſtabl. by Auth. of Parl. and 


this is the princip. and funda. 
depen. 
2. A 


P'nt on woch the whole 


General, 


— 
% - 
_—_ » . 
aw — . — — 
7 . * - 


%- 


fag = 


of 8 bn Pxmcrers. | PE VIII. 
2. 75 ræter dictam Char 


a Quoad, &c. and 


the Letters Patents ſhall be 
bard; noz the Inrolment can⸗ 
celled. 4. If! againlf ſu 
At of Parliament Nul ti 
record may be-pleaded, And 
the'Lo2d Chancelloz, becauſe 
the Caute was of great Jm- 
poztante and Conference 
Allaked hümſelf wich a Judge 
of each of the Courts at We 
inter, © ſcil, Coke, Chief 
ice. "of the Common 
eas, ng 1Ba2on 


, and 1 5 
| —— dne of 283 
2 Long, W's ir Jab 


te mr 


- 4 - 
E GS IV 4 * 
— 1 
SS ff % 
* - 


duc Cornub,, quem habet 


ceps habeat ſolummodo pay 


; Hele, & hzted” ſui habet 
manet przd' quouſque, & 


tanta tantiq; moment1,e 


of » 5 gs Bench, 


8 


iquod fuer aliud fa. 
AA parliam: & ſi non 
ſit, cujus deniq; valoris fi 
dreye dom reg, in quo ak 
tex ius mentio eſt ſtat", 3. 
admittatur rincipem fi 


princeps ſtatum in diddo ho. 
nore & ducatu Cornub; x 

quonam habet modo, 1 
per deſcenſum, vel pet ac 
quiſirionem : fi enim prig- 


ticul” ſtat”, tunc poſt parts 
cul ſtatum finitum dic 


& tunc judicium de teh 
Feen cum Quoad, Rc. & 
non gener, quod irritz ſit 
dict' liter” patent”, & eorun 
dem irrotulament cancel 
letur. 4. Si contra tale 

liamenti ſtaturum nulla 
tale record” poſſit allegi 
Et domin'* ea elhtim . 


„ gulis Weſtmonaſter triby 
fut unum ſibi oY 
udicem, ſcilicet, Coke 6 
8 Juſticiarium 
neo, Fleming capitale 
Scaccarii Baronem, & Wi 
liams unum Juſticiarionul 
ad placita coram Dom 
no Rege tenenda 


aſſigni iny 
tum (Dominus en J ns de 
Popham miles nuper ( . 
talis Juſticiarinz, qui hu & 
exocatus W | 


re WW adiverat, diem clauſit ex- 
as tremum pendente Placito.) 
on Ware hc cauſa ſcite ad Bar- 
it Wan argumentata fuit per 
ak Wephens, princ' attor pro 
per Heron Servient' 
iſe Wiegem pro defendent'; & 


per. VINE The Caſe of the PkINct us 


ments at the Bar, dyed pen? 
— = Aub n Ke 


dei vice p Dodderidge Mali 


bo- citatorem regis genera- 


nentem ad legem pro de- 


1 Leatibus; & deinde per 
uu cbart generalem regis at- 
ei tum: Et poſtea iſto 


em ter mino cauſa. hec 
n & capitalem 
onem prima vice diſcep- 
alk fut; & per capitalem 
thciarium de Banco & 
ominum Cancellar vice 
kenda. Er quoad. Arti- 
mom primum, uno aſſen- 
determinatum fuit p 
ance. rum & dictos Ur 
kiarios, _od dicta Car- 
1 fadda uit authoritate 


„ ſunt  inflruments ad 

res aut conſir man- 
aut unpuznandas, Ra. 
UC Autboritates, ſuas 


ne, 2. Ex legis Autho- 
ute. Quoad primum 
ws afferunt rationes ex 
weertbus cauſe, pri mam 


de cauſts. 1. Im 

& foret, ſi dicta Charta 
Wn fuerit Parliamento ſta- 
Ma, ſtatum, vel honoris 
* duc” Cornub', vel 
Mel ind , iſto ſpecial mo- 


kn, & pet Houghton ſer- 


Et quoniam - i 


t opuiones, 1. Ra- Reaſo 


impoſſubilt ; & Roc tri- 


ER 


i 


B | 


was 


- 


77) 


8 
wy 
8 


| id 
was made by (a) Authority 
Parkament. And — 


Duo ſunt inſtrumenta ad om- 


— 


1 


*%% 


; Cf PRTNCIpIS. 
Ol Tent is (a) enden & tenendum 


eidem Duci, & ipſius & hære- 
dum ſuorum Regum Angliz 
filiis primogeniris & dicti loci 
Ducibus, in r o Angliz hæ- 
reditarie ſucceſſuris. IN 
he who. to inherit by 
Fozte of 24 Gzant, ought 
to be the firlt begotten Don 
and Meir apparent of 
King of England, and of ſuch 
King as is Meir to Pzince 
Edward, and that ſuch firſt 
begotten San and Meir appa- 
a_ to the C2own ſhall in 
Tit. the Dukedom in the Life- 
time of the King his Father. 
Oo that if there be R. Grand- 
father, Father and Son, new 
— 24 —— 
n randfa 
1s Duke of Cornwall in the 
Life of the King, and eo in- 
ante that the Grandfather 
dies, the Father is King, and 
eo inſtante alfo Don is 
Duke of Cornwall; which 


Courſe of Inheritance being 


dàaͤgaintit the Rules of the Com- 


(Co-Liznr, mon Law, (b) cannot be cre⸗ 
| ated by Charter without the 
 Fozce and Strength of an Act 
of Parliament. And in this 
Caſe the 


King's eldeſt Don 


(13.164. Bs (c) this Dignity | by Right 


of Inheritance, in like Pan- 
ner as the eldeſt Sons of 
Grandees and Peers of the 
Realm who ſuperemi⸗ 
nent Dignities in them, have 
in — 7 ation and Curteſ 
as ſuppoſe the Grandfa- 
ther — a Bazon, Father and 
Son, and the Ring creates the 
Grandfather an Earl, eo in- 
nte the Father is a Bazon 
in Appellat. æ Curteſp, x eo in- 
fant that the Grand ath, dies, 


the ſucce uri. 


KRegni 


PART 
do li mitatarum quo 


ſunt, fore ſufficient in} 
ge; ambor' enim limit 


eſt, Habendum (Ou te 
dum eidem Duci, & ; 
72 2 ſuarum Rem 
notie filns prim 
& 48 fe che f 
Regno, Angliæ hered 
Ita quod hung 
qui hæreditare debet yii 
tute hujus ng. 
portet eſſe filium prin 
genitum & hæredem 


inhe- parentem Regis Angliz 


immo hujuſmodi Regis 
hzres eſt dictꝰ Principi ; | 
wardo; & quod prin 109 
nitus ille flins & barg 
ronæ apparens jure hi 
ditario haberet dictum 
cat*, vivente Rege-ſuoÞ 
tre: utputa fir Rex an 
pater, & filius, hic ra 
(primogenitus enden | 
us avi) eſt dux Cornubi 
vivente Rege; & eo 
ſtante quo avus decedit 
ter eſt Rex, & eo etiam It 
ſtante filius eſt dux Cornul 
qui hæred ordo, cum 
contra regulas legis c 
munis, creari non pot 
charta,ſtat' parliament vl 
& vigore non adhibitis. 
in hoc caſu filius Regis na 
maximus hanc habet dig 
tatem jure &-hzred', eode 
modo quo filii natu fl 


mi Primatum & Proceg 


4 quorum ſuperel 


nentes ſunt di ipnitates) 1 


bent Appell & & urban 
tant”; utputa fir avus bai 
pater, & filius, & Rex ani 
creat” in comit', eo ini 
ter eſt baro a ppellar'& 
„* eo etiam ina 


vv 


decedit y, Pater eſt 
LURE ro urba- 
de ſimilibus. 
* ile, foret poſſeſ- 
WDacatus fic eie an- 
N . charta, eodem 
= eur charta in ſe 
. enim Con- 
11 if Que quidem the 
FM Bug, Vill, 
c. pred: „ Duca- 
2 charta a ts pro 
"T4 haredibus noftris an- 
& unimus cidem im- 
| WS roman ſu”, ita quod 
wm Ducatu aliquo modo 
| wc parentur, nec 4» 
. abus aliis, um 
at cr nos tl 
woes 8 donentur, ſeu ci 
| coureds ater: * 
cba & inſe- 
Connexio tali mo- 
non poteſt charta 
Pearliamenti ſtatu- 
ibico. 3. Impoſ- 


— legis = ſta- 


iere (ſicut clau- 
evivificationis inten- 
Wharta tantum: quz clau- 
WE te quod prefato Du- 
Jia loci Duci- 
| War & filia ſeu fle, Cla 
, Duca! us prætex- 
3 &T. Conceſſunts no- 
prediftorum ſpeclare 
2 von apparen- 


2 Pillis, c. ad 


& ip ſor wn heredun 
— Anglia reti- 


N ae 


terra cellare & rur- 


4 "x Ducatus cum Co- 


3 — nofiros Neges 
revertatur, in mani- 


* . » 
* W 
* * 5 
* 


ks * 
* 
F 


a The Phincs'; Caſe. 8 4 
and the Gor Baron 9 4 of: 


dies, the Father 


: & fic de ſimilib'. 
8250 be r * 


of the 7 
tout be be ſo annexed by 


harter in the ſame Panner 
as 35 . foz 
Annexation 

Quz Jos: due omnia Ca- 
a, Burg, Vill, Maneria, &c. 
præd Ducatui enti Char- 


ta noſtra pro nobis & hæredi- 


bus noſtris annectimus & uni- 
mus eidem imperpetuum re- 
manſur, ita quod ab eodem 

catu aliquo modo nullate- 
nus ſeparentur, nec alicui ſeu 
8 en as quam dicti lo- 
uci bus nos vel hæ- 
redes noſtros 5 ſeu 
Nich ind. concedantur: 
indiſſoluble and in⸗ 
Annexation cannot 
n — in ſuch Panner by 


Charter only, Fu Act of 

Id Co. Lit, 29 
2 of * Cos 9. © 
' Law, That an ECfate in 


liament. 3. 
impoſſible by the 


Land ſhould ceaſe and re- 


vive again, - as by the Clauſe 
— 5 cation is incem- 


a, Charter only ; 


Ducibus decedent, & filio 
ſeu fikis, ad quos dictus Du- 


catus pratextu Doni & Con- 
ceſſionis noſtroram prædicto- 
rum ſpectarę dignoſcitur, tunc 


is, Ita quod præfat which 
Duce, ſeu aliis ejuſdem loci 


non apparentibus, idem Du- 


catus cum Caſtris, Burg, Vil- 
lis, Sc. ad nos vel heredes 
* * Anglia rever- 


tatur, 


A 


[ 


17 


1 « <7 EY P 4 
\ * , : 
- \ - = : 
1 1 bh g 
» . 8 
. 


ſorum hæredum noſtrorum Reg 
Angliz retinend, quouſque de 


hujuſmodi filio ſeu filiis in dicto 


/ 


Ca) 1 Co. $7. a. 
130. A. Perk. 
dect. 327. Plowd. 
156. a. 10 H. 7. 
13. b. 5 Bo 2. 


41. a. 8 Co. 17. b. 


Dower 143. 
1᷑343 . 3. Condit. 
=. II. 22 E 3. 19. a. 
| 4 Leon. 83. 6 Co. 


regno Angliz hzreditarie ſucceſ- 


ſur' appareat, ut dictum eſt, qui- 


bus tunc ſucceſſive Ducatum il- 
lum cum pertinentiis, pro nobis 
& Hæredibus noſtris concedimus 
& volumus liberdri, tenend' 
prout ſuperius eſt expreſſum. 
Foz altho' a () Rent newly 
created (to which no Pan can 
have an antient Right) may 
ceaſe foz a Time, and revive 
again, vet Land, which is of 
a moꝛe ſolid Nature, and fo 
which another may have an 
antient Right, cannot fo do, 
as it is reſolved in Corber's 


—— in the firſt Part of my par 


eports. 

The ſecond Reaſon was, 
ex abſurdo, That fl others be- 
ing created Carls at the ſame 


Time fo2 the Yonour of the 


Pꝛince, all their Creations 
and Donations ſhonld be firm 


and-good tn Law. to- ſome of 
m and the Yeirs of their 


dies; and to others in Fee- 


ſimple; and that the Creation 


of the P2ince himſelf, and of 
ſuch a moſt noble P2ince, and 
= G2anf fo him of the ſaid. 
les, Pano2s, ec. ſhould 


be either void in Law, oz but 
an Eſtate at Will; and eſpe⸗ 
tally in ſich a Time when 


the Judges (who always at⸗ 


tended the Parliament) were 


the moſt wiſe and learned in 
It remains then fo ſee what 


Authozities and P2ecedentfs 


there are in Law to pꝛove 
the ſaid Charter has the 


. Caſus PRINCIPIS. PART VIII. 
tatur, in manibus noſtris & ip- filio. ſeu filits in dicdo Regng 


maneribrum, &c. in lege ft 


dict chartam in 


. 


Anglie hæreditarie ſuceſur 
appareat ut dictum 1 quibus 
tunc ſucceſſtve Ducatum illum 
cum pertinentiis pro nobis & 
heredibus noſtris concedimus 
& volumns liberari: ſenen- 
dum prout ſuperius eſt expreſ 
ſum. Quanquam enim red 
ditus de novo creatus (ac 
quem nullus homo haber 
poteſſ jus ſuperius) pro tem 
pore ceſſare poteſt & rurſu 
reviviſcere, terra tame 
(quæ ſolidioris eſt natura 
& ad quam alter habere po 
teſt jus ſuperius) ita facen 
non poteſt, ſicuti determi 
natum eſt in caſu Cirbet 1 
prima Relationum mearun 
te. h 
Secunda ratio fuit ex 4 
ſurdo, eo quod, cum eoden 
tempore ſex alii fuerint cre 
ati Comites -in honorer 
Principis, illorum omne 
creationes & donationes 

mz forent & in lege valida 
quibuſdam eorum & here 
dibus de corporibus ful 
exeuntibus, & aliis in feq 
do ſimplici, creatio v. 
Principis ipſius, Principt 
que tam celeberrimi, & co 
ceſſio dictorum caſtrorun 


rent invalidæ, vel de fla 
tantum ad voluntatem, 
hoc tunc temporis quand 
fuerunt Jadices (qui len 
per -attendunt - Parliame 
tum) optime eruditi & | 
riſperitiſimi. \ _ 
Videre deinde eſt q 
ſunt in lege Authoritat 
& exempla ad you 
e hadel 
vil 


3 


Mar VIIE The PRINc E' Caſe. 
gen ſtatut' Parliamentarii. Fozce of an Act of Parlta- 
ſu WT hoc quadrupliciter pro- ment, And that was pꝛoved 
ber fuic: 1. Ex ipſa four manner of Ways, I. 

Hartz & ex authoritatibus Dit of the Charter itſelf,"and 

lege cum hac concurren- Authozities in Law agreeing 

us: 2. Ex conceſſionibus to it. 2. By G2zants and E⸗ 

x ſatibus per Principem ffates made by the Peince, 

ks, & ſub literis patenti- -and by Letters Patents of 

ks Regum : 3. Judiciis ſe- Kings, 3. By Judgments 

aum uſitatum Legis given 3 to the oꝛdina⸗ 

aum latis, & Determi- ry Courſe of Law, and Re- 

Wonibus Judicum in Cu- ſolutions of the Judges in the 

W Regiis : 4. Determina- King's Courts, 4. By Re⸗ ' 
Sonibus in Parliamento per ' ſoluftons in Parliaments by 
gem & totum corpus the King and the whole Body 

ani. I. In ipſa charta of the Realm, 1, In 15 


ki Principi duæ clauſulæ Charter itſelf made to 
ſierint obſervatz : 1. In Painee, two Clauſes were ; 
eipio Chartz dictum eſt, ſerved, I. In the Beginning / 
Lnfderationts noftre intuitus of the Charter it is ſaid, Con- 
Wjerſonam dilechi & fidelis ſiderationis noſtræ intuitus ad 
"1 Edwards, Comitis Ce- ſonam dile&i & fidelis noſtri ; 

Ine, fili noftr: primogeniti, wardi, Comitis Ceſtriæ, filii 
no conVertentes, volen- noſtri primogeniti, intimos con- 
que per ſonam eju ſdem ho- vertentes, volenteſque perſonam 
ei, eidem filio noſtro no- ejuſdem honorari, eidem filio 
wn honorem Ducis Cornu- noſtro nomen & honorem Ducis 
ie communi aſſen ſu C con- Comubiæ de communi aſſenſu & 
Wo Prelatorum, Comtum, Ba- conſilio Prælatorum, Comitum, 
wm, & aliorum de conflio Baronum, & aliorum de Conſilio 
in preſents Parliamen- noſtro in præſenti Parliamento 
jy convocat” exiftent', Dedi- convocat' exiſtent Dedimus, &c. 
mr Oc, Ex quo manifeſtum By which it appears, That co. Lis. 81. - 
ditam chartam authori- the Charter was made by Au-** * 
ſite Parliamenti factam fu- thozrify of Parliament. And 
le, Et determinatum fuit if was reſolved, That this 
anc clauſulam in omnes Clauſe extends fo all the ; 
darts partes ſe extendere: Parts of the Charter, which 
clauſula per ſe fuiſſet Clauſe of itſelf had been 

tens. 2. In concluſione ſuſſicient. 2. In the Cloſe 
ine chartz (quæ recordi and End of Charter, 
 parcel}a) dict eſt, Datum Which is Parcel of the Re- 
aum noftram apud Ie. £02D, it is ſaid, Dat per manum 
mf 17. die Marti A.Reg. noſtram apud Weſtm. 17 die 
__- odd TY Marti 


e 


— fo2 his Warrant:) and when to, tune priyatum ſigilun 


* e 


Caſes, PrRINCIPIS. PART vm 
Martii, anno regni noſtri 1. aoftri undecimo, per if ſun N 
Per ipſum Regem & totum Fo & toturm Conflun ; 


GET 


Confilium in Parliamento. Parliament: quo etiam pro 


= alſo pzoves that it atur iſlam fuiſſe factam au 


pas made by Authozity of thoritate Farliamenti. 
daxliament. And it was in majorem fuit Regis he 
moze fo2 the Penour of the norem quod creatio & de 
Big that the Creation and. natio forer in forma Char 
onation ſhould be in - the te, & teſtes ad hanc adyt 
F of a Charter, and cati, (ut nihj} omitteretu 
| (09d ad periedam ſpedy 
hartam) & fic pracipug 4 
mit ege, veluti e fonte totin 
onged to a com honoris & dignitatis, em 
and fo principally naret, quam ſi creatio 4 
from the King, as the Foun- donatio fuiſſet ſtatuto Pax 
_ fain of all Vonguz and Dig- liamentario tantum, in qu 
nity; than if the Creation omnes eſſent donatores. Ny 
| 14 Lector, fi literz patente, 
exituræ ſint ſub billa ſignaa * 
ta, & non ſub ſigillo pra 
to, ſubſcribuntur, Fer i428. © 
ſun Regem (& tunc billa ill 
| oy 8 ſignata manet Cancellaric 
tent is ſublcribed,peripſum Re- in warrantum.) Et quand 
 exitur# ſunt ſub billa ſigna 


remains with the ta & ſub ſigillo etiam priya 


it paſles manet Domino Cancellario 
Þ fe | | & billa ſignata manet Cler 
2vyp Deal remains with cis ſignaturæ, & ex hac ali 


hancelloz, and the Bill ign⸗ tum eſt Domino privati ii 
ed remains with the Clerks pilli extractum ad faciend MR, 
the Signer, and the Lazd breve de privato ſigillo: FP” 
2vy Deal has an Extraa tunc literz patentes ſubſcrigh 
reof ta make the P2ivy. buntur, Fer breve de privai 
de. and then the Letters illo; & fi hæc verba (cilia 
fer are ſubſcribed, per cer, authoritate parliament 

reve de Privato Sigillo: And apponantur, tunc exeunt ſe 

4 authoritate Parliamenti be cundym ſtatutum de A 
added, then it paſſes accozd- 27 H. 8. cap. 11. Et quand 

ing fo the Ac of 27 Hev. 8. Rex ſignat literas ipſas p. © 
p. II. And when the Ring tentes in ſuperiori parte 
Signs the Patent itſelf in the & ſignatura & magnum fi- 
upper Part, and the Signa⸗ gillum paribus paſſib* in- 
ture and Great Seal go foge- cedunt uno & eodem tempo 
ther, then it is ſubſcribed, Per re, tunc ſubſcribuntur ; Ye 
ipſum Regem manu ſua propria. ij ſum Reg manu ſus 1 
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Mr VII. Tbe PRINCE Caſe. 1 
Equando authoritate & aſ- And when it is made by Au⸗ 
n Farliamenti confici- thozity and Conſent of Par⸗ 
Nur, tune ſubſcribuntur, liament, then it is ſubſcribed, 
iin Regem © totem Per ipſum Regem, & totum 
win Farliamento, vel Conſilium in Parliamento, 02 


almodi effectum. Et to the like Effe. And it is 


reſt, quod priſcis tem po- t in an⸗ 
cient Times, as. well when 
any Land, Franchiſe oz Ye- 
redifament, did paſs from the 
King of any Eſtate of In⸗ 
heritance, as in the Creation 
of any to Yonour -and Dig- 
nity by Letters Patents, t 


Ib. Am uando terra, im- 
, five hæreditamen- 
| wn de Rege transferebat' 
tu hæredi tar io, quam in 
lone cu juſquam ad ho- 
en & dignitatem, per li- 
ks patentes, concluſio fu- 
His teſtibus. A diu vero, 
tetris, immunitatibus, 
ſheredicamentis hæc for- 
* intermiſſa fuerit, & 
We, & fic a diu, literæ pa- 
concluduntur, Teſte 
c. At in omnib' ad 
em & 2 Cre» 
ibs, per literas paten- 
Kantiqua formula (ſcili- 
Hu jeflibas) manet uſ- 
in hodternum diem. Et 
Waftos Parliamenti editi 


ub formula Char Reg 


11,889 nobis in Lege ſunt 
ann. Primo, Magna 
ne, edita 9 H. 3. cujus 
iam eſt, /p imis con- 
Des & hac preſent; 


% noſtra confirmavimus 
uit & beredil us ngſtris 
Nel Cc. concludi- 
Hir teftibus Cc. &, Da- 
er ma num noſtram, ut 
etiam Chartæ conclu- 
Et quamvis in charta 
liquzat, verbis expreſſis, 
ada fuit authoritate 
Wmenrt, quia tamen 
2 ejus partes Legem 
mnem & invertunt & 
t (quod charta tan- 
lere non poteſt) & 
Kex capite ultimo, qd' 


Concluffon was with ( Hs (.) co. Li. a. 
teftibus : But of long Time * 47776. 


foz Lands, Franchiſes. 02 Ve- 
redifaments, this Fozm has 
been diſcontinned, and now, 
and ſo it hath been of long 
Time, the Patent concludes, 


(b) Tefle merpſo, &c. But in G) Co. Lit. 7. a 


Dignity by Letters Patents, 
igni s Patents. 
the ancient Fozm of Con⸗ 
cluſton of Hiis teftibus is tonti⸗ 
nued to this Day; and that 
Aas of Parliament do go in 
the Foꝛm of the King's Char- - 
ter, we have many Cramples 


in Law. 1. (c) Magna Char- (c) Co. Lir. 84.2 
ta, made 9 Hen. 3. which be- 75 


gins, Imprimis, Conceſſimus 
Deo, & hac præſenti Charta no- 
ſtra confirmavimus pro nobis 

& hzredibus noſtris imperpetu- 


um, &c. and the Charter con⸗ 


cludes with Hiis teſtibus, & 
Datum per manum noſtram, as 
ours doth: And although it 
doth not appear in the Char⸗ 
ter itſelf by expꝛeſs Wo2ds, 
that it was made by Authoꝛf⸗ 
tyof Parliament, vet becanſe 
many Parts of it crofs and 
change the Com. Law, which 
à Charter alone cannot do, and 
it appears by the lat Chapter, 

That 


Ca) 2 Inſt. 78. 


Caſus PRINCIPIS. . PART VII 
fo the ſaid Grand pro dicta Magn 
chiepi ſcopi, e Abba 


That 

Charter, Archiepiſcopi, Epiſ- 
copi, Abbates, Priores, Comi- 
tes, Barones, Milites, liberi te- 


nentes, & omnes de regno no- 


ſtro dederunt nobis quintodeci- 


_therefoze ought to be ſo taken; 


"expreſs Moꝛds; 


mam partem omnium mobilium 


ſuorum : This Clauſe in the 
fo | 


Concluſion of the C 
22 it by Implicatt 
e an Ac in (4) Fozm of a 


Charter. And laſtly, it hath 


always. had the Allowance of 
an Ac of Parliament, and 


which is a ſtronger Caſe than 
ours 1s, for here are full and 
and Anno 


.21 H. 3. brev. 881. in the Earl 


- fer of 1 
Communia Placita non ſequant' 


of Cheſter's Caſe, the 11 C 
(cdl 00 
Curiam noſtram, is cited to 
fake away the Juriſdiction of 
2 King's Bench; and this 
2and rter hath been al- 
lowed and confirmed above (+) 
thirty Times by Aas of Par- 
liament. So the Ad of 21 
H. 3. de anno Biſſextili begins, 
Rex Juſticiariis ſuis de Banco, 


&c. in the Foʒm of a Patent 
. £2 Wrif, The Statute of 


Protections Anno 33 E. 1. de 
conjuncti m feoffatis, Anno 34 E. 
1. which begins, Rex omnibus 


ad quos, &c. and concludes, 


cujus rei teſtimonium has 
Literas noſtras fieri fecimus Pa- 


tentes Teſte, &c. So the Stat. 


de Artic Cleri 9 E. 2. begins. 


1 0 


E. Dei gratia &c. Omnibus ad 
quos &c. and concludes, In cu- 
Jus, &c. Teſte, &c. Two Sta- 
futes made Anno 14 E. z. one 
pro Clero, and the other con⸗ 


 cetiing England, that it 


ſhould nor be in Sub jecion 


let, Friores, Comues, 
Mili 


pro dicta Magna Charta 4, 


tes arone 
es, Libert tenentes, 
omnes de Regno noſtro ded; 
runt nobis quintodeci 
fartem omnium mobilium ſy 
rum: hec clauſula in con 
cluſione Chartz implicit 
robat illam eſſe Actum ſu 
hartæ weg : Sempe 
denique habuit approbati 
ae, Actus Parllanen 
ideoque ſic haberi debe 
qui caſus noſtro fortior 
hic enim plena & expreſ 
ſunt verba: Et 21 Hen 
titulo Breve 881. in « 
Comitis Ceſtriæ, undes 
mum caput Magnæ Chan 
Quod communis placits n 
ſequantur Curiam nor 
citatur, ad Juriſdict ; 
Regii tollendam : Et 
Magna Charta approbata 
confirmata faerit flat 
Parliamentariis ſupra tri 
ſies. Item, AQus de an, 
Hen. 3. de 25 11 
cipit, Rex Fufticiarus ju 
fy a &c. WW, formula 
plomatis ſeu brevis, i 
tum de Protectionibus, 
triceſimo tertio Ed. 1. 
conjunctim feoffatis, a 
triceſimo quarto Ed. I. 
incipit, Rex omnibus al 
&c, & concludit, 1 
rei leſtimonium has le 
Aras fieri fecimus patenlt 
Teſe, 8c. Item ftaturul 
Articul' Cleri g Ed. 2 
ditur, Edwar' De: graii 
Omi ad quos &c. & 
nit, In cujus rei &c. Ti 
Du Rat. edita an. 14H 
unum̃ pro Clero, alten 


Apgr,q@ non ſub 


. gg. =>... . 


* 


Glliz, & multa alia ſtatuta 

lamentaria edita ſunt 
15 formula Chartz Regiæ. 
Ft determinatum fuit, hæc 
gerba in Actu vel Charta 
({cilicet Authoritate Parlia- 
menti) ſufficere ad illum fa- 
cendum Actum Parliamen- 
ii, Bratton Curiam Parlia- 
menti appellat Magnam Cu- 
, meg Confiliu', & com- 
wane Canin Regni. Dictu 
ſacutum, de an. Biſſextili, 
ef, Rex per con ſlium fidelium 
Mlitoru . Statutum de Biga- 
mis, an 4 Ed. 1. In — 
lis vbenerabilium patrum quo- 
nem Epi ſcopor Ang] & 
r de confilio Reg. 7 Ed. 1. 
leReligiofs, De conflio Pre- 
lors, Comit, Baron, © ali- 
nn fidelium Reg. noſtri, de 
lnflio noffro exiſtentium, 

img, ffatuimus, & or- 
usuimus : & in ſtatuti (ut 
licam) fronte, Dominus Rex 
» perliamento ſuo flatuta e- 
Au. 1 3 E. 1. Statut de 
Winton”, in eodem ſtatuto 
lieitur, Bomin noſter Rex, 
M minuendum vires Felo- 
um, ſtatuit pœnam hoc ca- 


bus, acc. & in concluſione ſta- 
1 1 Wt antedifti, Rex mandat 
s a & prohibet, quod amodo 
Li fundinum- neq; merca- 
; WW ffneatur in cœmiterlis. 
I; PE 1. Statutum de vocatis 


warrant”, Dominus Rex 

ummuni confilio 40 flatu- 
datutum de Appallatis 
E. 1. Domin' Rex in 
narliament? Statuit. 27 E. 
p. 1. de Stapula, cur' 

tham” nominatur Mag' 
nfl, Et multi Act, huc 
lectantes, ad demonſtrand' 
metat Contextus Statu 


Mar VIII. The PRINcE'T Caſe. _, = 


to France, and many other 

Acts of Parliament are made 

in the Fozm of the King's 

Charter, And if was reſplv- 

ed, That theſe Moꝛds in an 

Act, oz Charter, (By Authori- 

ty of Parliament) are ſufficient. 

to make it an Ad of Parlia⸗ 

ment. Bracton calls the Court 

of Parliament, Magna Curia, 

Magnum Conſilium, and Com- 

mune Conſilium regni. The 

ſaid Statute de anno Biſſextili, 

is Rex per Conſilium fidelium 

ſubditorum. The Statute de 

Bigamis, Anno 4 E. 1. In præ- 

ſentia- venerabilium patrum 

quorundam Epiſcoporum Ang- 

liz, & aliorum de Confihio 

Regis. 7 E. 1. De Religioſis, 

De Conſilio Przlatorum, Co- 

mitum, Baronum, & aliorum 

fidelium regni noſtri, de Con- 

ſilio noſtro exiſtentium, provi- 

di mus, ſtatuimus & ordinavi- 

mus: And, as may ſay in the 

8 of the Ad, Dom Rex in 

arliamento ſuo (4) Statuta () 2 Bulſt. 197. 

edidit. 13 E. 1. The Statute 

of Wincheſter, in the ſaid Act 

if is ſaid, Dur Lo2d the 

King, fo abate the Power of 

Felons, hath eſtabliſhed a 

Pain in this Caſe, 4c. and in 

the End of the ſatd Act the R. 

commands and fozbids, That 

from hencefozth neither Fair 

no2 Parket be holden in 

Churchvards. 20 E. 1. The 

Stat. De vocat. ad Warrant”. 8 

Domin' Rex de (b) Communi () 2 Bulſt. 195 

Confilio ſuo ſtatuit. The Stat. 

de Appellatis 28 E. 1. Dom Rex 

in Part (c) ſtatuit. 27 Ed. 3. c. I. Ce Bulſt. 107. 

Staple, the C. of Parl. is called 

the Gz. Counc. and many Aas 

to this Puzpoſe were cited fo INS | 

ſhew the variefy,cf Benning ) « 
D 4 N of AB 


— 


95 


— 
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_ Caſus Painciers. PART VIII 


of Acts of Parliament: and 
the o2iginal Writs which are 
founded on any Statute ſay, 
Quare cum de Communi Conſt- 
lio reg noſtri Ang proviſum fit 
Stat. 


I.. ſaith, Cum per 


nſilium noſtrum pro commu- 

ni utilitate regni ordinatum fit. 
II H. 7. 27. Man Ac of Par- 
liament be penned by allent of 
the King, and of the Lo2ds 
Spiritual and Tempozal, and 
of the Commons, 92, it is en- 
atted by Authozity of Parlia- 
ment, it is a good yy 
the molt uſual way is, that it 
ts enacted by the Kung, by the 
piritual 


_ Aﬀent of the Lords 


and Tempozal, and of the 
Commons, 7 H. 7. 14. 4. b. & 


34 Ed. 3. 12. acc. and there it is 
1atd, 


t there are many Sta⸗ 
tutes which are indited, Quod 
Dominus Rex ſtatuit: Pet if 
they be entred in the Parlia⸗ 
ment (/) Koll, and always al⸗ 
lowed fo2 Ads of Parliament, 


t) co. Lit. 58. b. If Thall be (5) intended that it 


was by Autho2ify of Parlia- 
ment: Dut if an Aa be pen- 
ned, that the King with the 
Aﬀent of the Lo2ds, o2 with 
the Allent of the Commons, 
if is no Ad of Parliament, 


Plow. -». fo (c) thꝛee ought to alſent to 
er 144» 
'- on Lit. and: 


259. b, Hob. 15+ Miſe it is not an Ad of }ar- 


it, ſcil, the King, the Lo2ds 
the Commons, 02 other- 


liament; and by the Reco2d of 
the Act it is expꝛeſſed which of 
them gave their Allent, and 
that excludes all other Intend⸗ 
ments that any other gave 
eir Allent: and ſo there is a 
nce between a general 

and particular Penning of 
an Ada of Partitament. Vide 
8 E. 6. c. 29, and 5 R. 2. c. 2. of 


— 


E W—_ _ a P þ p 
9 
- , * 


data ſtatuto, dicun 


noftri Ang provi ſum fit &t. 


torum Parliamenti citat' 
fuerunt. Et originalia bre. 
via Regis, ſuper aliquo fun- 
ware 
cum de communi Confilio Regni 


& breve ſuper ſtat de Labo. 
rator dic, Cum fer con ſlium 
naſtrum pro communi uilitat 
reg. ordinat fit. 11 H. 7. 27, 
Si actus Parliam' ſcribatur, 
De aſſenſu regis & Domi- 
norum ſpiritual' & tempo. 
ral' & comunirat, vel, Inadi- 
tar' eſt authoritate Parliam 
hujuſmodi valet act; forma- 
lis vero magis eſt qui ſanci. 
tur, per Reg de aſſenſu 
Dom' ſpirit” & temp' & Co- 
munit': 7 H.. 14. & 39 E. z. 
12. cum hoc concordant: & 
ibid' dicit', quod multa ſunt 
ſtatut' quæ ſcribunt, Dania 
Rex ftatutt, ſi tamen rotulo 
Parliamentario intrentur & 
ſemp' ut act Parliament ap- 
probentur, intendetur hzc 
authoritat' Parliamenti fuſs 
ſe : Si vero Accus ſcribatur, 
Rex cum aſſenſu Dom vel 
cum aſſenſu Communitat, 
iſte nullus eſt Parliament 
Actus; huic enim tres aſſen- 
tire debent, ſcilicet, Rex, 
Domin', & Communita, 
aliter actus Patliamenti 
non eſt; & per Recordum 
AR' exprimitur quis bo- 
rum aſſenſit, & hoc om 
nes intentiones (quod + 
liqui alii aſſenſerunt) et 
cludit, Et fic eſt divers 
tas inter generalem & par- 
ticularem contextum Adu 
Parliament. Vide 8 H.6 
c. 29. & 5 Ric. 2. c. 2. de Fu. 
gitivis, 21. E. 3. 6. Epiſco- 
pi Norvieenſis caſum. Bl 
hoc ipſo Farliament de 


* 
- — 
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64.3. Len fil” Henrici Fugitives 3 21 E. 3. 6. The 


Comitis Lancaſtriz, creatus Biſhop of Norwich his Caſe. 
fait per chart (ad requiſ1:0- And at this very Parliament 

ww Þr clatorum & Procerum of 11 E. 3. Henry, of 
& Communitat' Regnt noſtri Henry, Earl of Lancaſter, was 
i inſtante Parliamento no- created by Charter, ad _— 
ud Weftm' con vocat) in fitionem Prælatorum, & Pro- 
mitem Derb', fibi & hæ- cerum & Communitatis regni 
rd maſculis de corpore ſuo: noftri in inſtante Parliamento 
lem per aliam ChartamRex noſtro apud Weſtm' convocat 
creat VVillzbelns' de Bohun( de to be Carli of Derby, to him 
mmi aſſen ſu Prelatorum, and the Heirs Dales of his 
Unit, Baronum, & aliorum, Body. Alſo by another Char- 
be confiro n 0 in — — ter, Aing created Wil- 
lurliam ro) in Com Nor- liam de Bohan, de communi 

thmpt', ſibi & hæred de aſſenſu Pralat, Comit, Ba- 
corpore ſuo: Et iſto eod Par- ronum, & aliorum de Conſi- 

lam? per chart creat Hugo- lio noſtro in præſenti Parlia- 
aun de Audelyin Com Glou- mento noſtro, Earl of Not- 
delt de deſinito dict Pariiam thampton, to him and the 
nicogſlio, Oc. Et per chart Yeirs of his Body, And at 
in verb ſimilib, Rex in eod' the ſame Parliament, he by 
Puliam' creat Millibheimum Charter created Hugh de Aud- 
Cynton in Com Huntingd' ley Earl of Glouceſter, de de- 
in feodo talliat', Nobert de finito dicti Parliam' noſtri Con- 
Ufordin Com Suff in feo- ſilio, c. And by Charters 
do-fimplici, Millibelm de with the like Wozds, the 
Monte acuto in Com' Sar in King at the ſame Parliament 
Rod fſimplici: & hæ omnes created Will. de Clynton Eart 
erunt creationes cum do- of Huntingdon in Tail, Ro- 
nationib terrar (ad ſuſtinen- bert de Ufford Earl of Suf- 
im nomen & ont) per au- folk in Fee⸗ſimpie, Will. de 
tboritatem Parliam',tub for- Monte acuto GarFof Salifbury 
mula chartæ Reg cum con- in Fee-limple ; and all theſe 
duhone de iis teftibus,- & were Creations with Done 
or nonnullæ cum ſubſcrip- ftipns of Lands, — fuſtinend* 
bone, Per Regem &i Con- nomen & onus, by Authozity 
1 Perlicn, aliæ of — Foꝛm 4 
fro, Fer Regem & Confilum the King's er, with 

In pleno Pariiam. & aliz e- Concluſfon of His reſtibus,and 

wm, Fer ip ſum Regem © forme with ſuch Sudferi 
Wow Confillum in Parliam Per Regem & Conil in Par- 
He. quz o'nes vim habent liamento; and ſome, Per Re- 
wan & eandem. Et hac gem & Conſilium in pleno Par- 
herunt argumenta collecta liamento ; amd ofhers, Per ip« . 
K ipſa charta, & aliis ftatu- ſum Regem & totam Conſil in 
u Farliamenti, quæ ſcri- Par. xc. all which are ot ane am 
Wntur in forma Charts the lame Cf, Anv thoſe wers 
N... the Pzookseol, ontaf the Chax, 


3 


C=) Naym. 55. 


it ſelf, and other Ads of Par- 


liament which are penned in 


— Fozm of the King's Char- 
4 N | | 

2. The ſame is p2oved by 
Letters Patents, 15 Ex ro- 
tulo Patentium de anno 14 E. 


3. num. 18. which was with⸗ 


in thꝛee Years after the Char⸗ 


ter: The King granted fo 
the P2ince, by Name of 
Edward Duke of Cornwall, &c. 
to be Lieutenant of the Realm 


ſo long as the King ſhould be 


— * Dea, In anno 
21 E. 3. _ rot patent in Tur- 
re, The ſaid Pzince (within 


Ten s after his Crea- 
fiom) foz the Fine of a Thon- 


ſand & did demiſe fo 
Tideman de Limbergh, Cuna- 


gium Stannariz totius Duca- 


tus Cornubiz pro tribus annis, 


necnon emptionem totius Stan- 


nr tam infra dictum Ducatum - 


Cornubiz quam Com' Devon 
foſſi & fodendi quod vendi de- 
bet, Reddendo annuatim thee 


Whonſand Parks ; which the 


2ince not have done, 
— * had but an Cſtate at 
, as a greater he had not, 

if the ſaid had not the 
Fozce of an Ad of Parlia⸗ 
ment. er Let. - were 


cited in 5 H. 4. ex rot' patent 
ibidem, Rex, &c. Sciatis quod 


Regum Angliz primogeniti fi- 
Ui in Ducatum Cornub' hæredi- 
tarie ſuntſucceſſur': Anddivers 


other Pat. were cited to the 


ſame Effect. 

3. Lhe ſame is p2oved by 
Judgments and Reſolutions 
of Judges: In (a) 18 Aff. pl. 

» Thorp faith, That if 
adjudged in Parlia⸗ 
ment, That if a Gift be 
made to one and to his 


Caſus PRINCIPIS. PART VIII. 


— 


2. Hoc probatur literis 
patentib, ficuti ex rotulo 
atent de anno 14 E. z. 
u. 18. (quod fuit info 
tres ann poſt confectionem 
chartz) Rex concedit Prin- 
cipi, per nomen Edward; 
Ducis Cornub', quod Lo- 
cum tenens eſſet regni tam 
diu quam Rex foret ultra 
mare. In anno 21 Ed. 3. ex 
rot' Patentium in Turre, 
dictus Princeps (infra de. 
cem annos poſt creationem 
ſuam) pro fine mille marca. 
rum, dimiſit cuidam Tide- 
man de Limberg Cunagium 
Stannariæ totius Ducatus Cor- 
nubie pro tribus annis, nec- 
non emptionem tot ius Sanni 
tam infra diflum Ducatum 
Cornubte& quam com Devon 
foſſi & fodendi, quod venli 
debet, eddend  annuatin 
3000 marcas: quod Prin- 
ceps facere non potuit, fi 
habuiſſer ſtatum ſolummo- 
do ad voluntatem , ſicuti 
majorem non habuerat, fi 
dicta charta in ſe non habu- 
iſſet vim Actus parliamenti, 
Aliz liter patentes citaban- 
tur in an 5 H. 4. ex rotul 
Patentium ibidem, Rex, Cr. 
Sciatis 2 ng * 
imogeniti filit in Ducatm 
Corn bereditarie ſunt ſuc- 
ceſſuri. Et diverſæ aliz lite- 
ræ patentes citabantur in 
hoc propoſitum. 
3. Hoc etiam probatut 
Judiciis & Determinatio- 
nibus Judiciariis. 18 4 
pl. 5. Thorpe dicit, quot 
adjudicatum fuit. in Fats 
liamento, fi donatio fac 
ta fit alicui. & hæredi- 
bus ſuis maſculis, quod 
ſorores & alii h _ 
— - coll 


collaterales perinde atque 
heredes maſculi, hzredita- 
bunt, quoniam per iſtiuſmo- 
di donationem habet feo- 
dum ſimplex : & infereba- 
tur, quod tal'determinatio 
bene eſſe poteſt ad parlia- 
mentum in anno undecimo 
Edwardi tertii, ubi di” 
creatio prarelp & annexa- 
tio dictarum terrarum per 
pendebantur : Et quoniam 
hoc effici non potuit dona- 
tione vel conceſſione, con- 
ſulebatur quod fieret Actu 
Parliamenti ; eo quod non 
fuit aliquis hujuſmodi deſ- 
cenſus vel curſus hzredita- 
rius ad communem Legem. 
21 Edward 3. 41. manerio 
de Berkhamſted per dictam 
chartam Ducatui Cornubiz 
annexo) Judices approbant 
donationem dieti maner' fo- 
re in lege validam Prin- 
cipi; quod elle non potuit 
(ut ſæpi' dictum fuit) fi 
ill donatio non habuiſlet 
vim actus parliamenti. 39 E. 
3. 12. Rex anno undecimo 
regni ſui ad parliamentum 
ſuum tentum apud Weſt- 
mon' præfecit Principem in 
Ducem Cornubiæ, & diver- 
ſos alios in Comites regni 
ſui ; inter quos fuit Willi- 


mes de Sarum. Et in 43 Af. 
fla. 15. 45 A.. pla. 6. Dona- 


tio & annexatio poſſeſſio- 


pt conceſſarum per dictam 


URN: Principis dotata fuit in 
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ation of the 
nexation of the ſaid Lands, 


belmus de Monte acuto, co- 43 Al. 


num dicti Ducatus, Princi- ' 


hartam, approbantur fo- 


„ (a) Raymond 
that his Si⸗ 55 — b. 


ſters and other Heirs collate⸗ 35. a. 43. 4. 
ral, as well as e Pales, 77s e 


ſhall be inheritable, becauſe 27. . b. Br. de- 


Heirs (a) Pales, 


by ſach Gift he hath Fee- 3%... 3. 


that fuch Reſolution might 72 46 

e on might 17,5 4: 
well be at the Parliament 2 
11 Edw. 3. where the ſaid Cre⸗ . 7 Co. gods 


zince, and An- . P: We 252 


a g Lit. Sect. 31. 
were in Conſideration: And 1 Roll. 860. 


becauſe if could not take Ef; ! Mad ken. 152. 
N= Cri» 
adviſed that it z Brownl. 

Act of Parliament, becauſe * 
there was not any ſuch Deſ- 

cent o2 Courſe of Inheritance 

by the Common Law. 21 E. 3. 

41. the Panoz of Berkhamſted 

was by the ſaid Charter an- 

nexed to the ſaid Dutchy, the 

Judges there allowed = Gift 

of the ſaid Panoz to be good 

to the P2ince, which could nof 

be, as it hath been often ſaid, 

if it had not the Fozce of an 

Act of Parliament. 39 Ed: 3. 

12. The King, anno 11. of his 


Reign, at his Parliament held 


at Weſtminſter, made - of 
P2ince Duke of Cornwall, 
995 2 others, * .of 
ealm, amon c 
was Will. de Monte — 
Carl of Saliſbury. And in 
pl. 15. & 45 Aſſ. pl. 6. 
the Gift and Annexation of 
the Poſſefſions of the ſaid 
Dukedom , granfed by the 
ſaid Charter to the Pzince, 
was allowed to be good. 50 
inter record” in the 


00 ret in Lege validæ. 50 F. Fa Tower, in the ſame Pear 
unter Record? in Turre Johan the ife of the ſaid 
| fa eodem anno, Johanna uxor Pzince, was, by D2der 


of Law endowed in Chan⸗ 
| Terp, 


Ber, 


and Letters Patents befo2e 


/ 


nd ; ergo, 


Diinte her EX 
5 Charter did convey an C- 


fe of Inheritance to the 
Anno 5 H. 4. ex Rot 
ſame Pear a Peti⸗ 
tion in Parliament was ex- 
hibited by the Commons, fo2 
the Reſumption of all Gzants 


made, of the Lands of the 


ſaid Dutchy of Cornwall, to 
ich the King and the Lo2ds 


| oy great Gzavity and Ju- 


ler, | 
Ving and the Lo2ds in 
lament, that the 


ice,” knowing the Danger 
ſuch pꝛivate Bills would in- 
t£2oduce, although it concyrn- 
ed the King's elveſt Son (an 
ertellent P2ecedent to give a 
Caveat to paſs few 02 no p21- 
vate Wills between Dubjec 
and Subject, but to refer them 
either to the Courts of Cquity, 
dz of Law, where the Cauſe 
may be duly examined, and 
npon Deliberation diſcerned 
and adjudged) gave ſuch An- 
er, It is agreed by the 


ar- 


ſaid Lo2d 


the Paince, by Advice of his 


Conncil, map have Writs of 
Scire facias, 02 other Recovery, 


beſt 
the belt he may Ny of the 


(a) 2 Roll. 192. 


| the Pa 


Statutes and Laws 
Kingdom, actozding as the 
Cale requires: And thereup⸗ 
on a ( Scire facias was b2ought 
in the Name of the King, at 
the Petition of the Peince, 
ric. 5 H.4. in the Chancery, 
to repeal aG2ant which Rich. 
2. made (and which was con- 
firmed byKing the Fourth) of 
no2 of Riſberghe in the 
Coun. of Ox Parcel of the ſaid 


Dut.to Sir Lewis Clifford, and 


5 Caſus PAINCIPHS. PART VIII. 
ttteryp, of the Poſſeſſions grant⸗ 
end by the ah C rter to the 


no 5 H. 4. 


* 


Cancellaria de 2 
bus, Principi, ſuo marito, 
per dictam Chart' conceſſis: 
Ergo ill“ chart' dat Princi- 
pi ſtat hæteditarium. An- 
ex rot' Parliam. 
eodem an petitio in Parlia. 
mentum exhibita fuit per 
communitatem, ad reſumen- 
das omnes conceſſiones & 
literas patentes ante tunc 
factas de terfis dicti Ducatus 
Cornubiæ: ad quam Rex, & 
Domini, ſumma cum gravi- 
tat' & juſtitia (ſcientes pe- 
riculum quod bill' hujuſm 
privat introducerent)quam- 
quam ſpectabat ad fil Reg. 
natu maxim” (ſingulare ex- 
empl' admonition dandz, 
quod perpaucæ aut nullz 
edantur bille privat int' 
ſubdit' & ſubitum, ſed 
potr quod referantur ad cur 


vel Equitat' vel Legis, u- 


bi cauſa & recte exequi, & 
deliberatione diſcerni & ad- 
judicari poteſt) reſponde- 
runt, accordatum eſt per re- 
gem & dominos in Par, 


quod dict Dominus Prin- 


ceps de adviſamento conci- 
lii ſui habear brevia de Sci- 
re fac vel aliam recupera- 


tion, optimam quam habe- 


re poteſt per ſtat & Leges 
reg, ſecund' hoc quod caſus 
requir'. Et ſup hoc brew de 
Sci fac latum fuit Reg no- 
mine ad petitio Principis 
Trin' 5 H. 4. in Cancellaria 
ad repellendum conceſſio- 
nem factam per Ric 2. (& 
confitmatam per regem H. 
4.) de manerio de Ris- 


berghe in com Oxon”, par- 


cell dicti Ducatus, Ludori. 
co Qifford milit' & oy 
us, 


* | * 
* 1 <- 


ſais, qui returnat' fuit ſum- 
uni & fecit defaltam, Fer 
ul de adviſement” Fuſticia- 
imm, Ce, conſideratum fuit 


ue C thidem, quad literæ 


4 trefato Ludovico ut 
4 Wk as . revocentur & 


PART VII, The PrINce's Cafe: 


is Yeirs, who was returned, 
ummoned, and made Default; 
Per quod de adviſament' juſti- 
ciarum, &c. conſideratum fuit 
tune & ibidem, quod Litera 
prædict præfat Ludovico ut 
præfertur factæ revocentur & 


adnallentur, &c. Aliud bre- adnullentur, &c. Another (4) (a) » Sand. 28. 
ve de Scire fac' latum fuit Scire facias was b2 ght An 6. — 4 
anno 6 H. 4. Regis nomi- H. 4. in Name of the 66. 


eee 


* 


— 
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ne, ad petitionem Princi- 
is, in Cancell', ad repel- 
adam conceſſionem fac- 
tam per Regem Rach. 2. (& 
confirmatam per Reg H. 4.) 
de manerio de Heleſton in 
Kerier in comitatu Cornu- 
bir, Nicholao Sarnfield mi- 
li, & Margaretz uxori e- 
Jus, pro vita eorum; & ad 
return” brevis de Scire fac, 
ſeilicet, octab Hill, Prin- 
ceps per Tho. Beſton Attor' 
ſuum apparet, & dicta etiam 
et, marito ſuo de- 
functo, Et pradict Princeps 
lit quod literæ prædictæ in 
ns preditta factæ revocen · 
w & adnihilentur, & quod 
jreluit ma nerium, &c. in ma- 
. Domini Regis ſeiſatur, & 
ndem Frincipi tan uam mem- 
um & parcell Duc atus præ- 
Wh juxta formam & effec- 
un dicturum doni, conce ſſio- 
W, & untonis præfati avi 


King, af the Petition of the 
Pamee, in the Chancery, to 
repeal a Gzant made by King 
Richard the Second, and con- 
firmed by King Henry the 
ourth, of the Þanoz of He- 
eſton, in Kerier in the Coun- 


ty of Cornwall, fo Nicholas (5) C) 2 Sand. 27 


Sarnfield, Haight, and Marga- 
ret his Wife, fo2 their Lives, 
and at the Return of the Scire 
facias, ſc. Octa Hill, the Pzince 
by Thomas Beſton his Tn 
ney, appeared, and the ſaid 
Margaret alſo, her Husband 
being dead, Et prædictus Prin- 
ceps petit quod Literæ prz- 
dictæ in forma prædicta Aale 
revocentur & adnihilentur, & 
quod prædidtum manerium, &c. 
in manus Domini Regis ſeiſia- 
tur, & eidem Principi tanquam 
membrum & parcell' Ducatus 
prædicti juxta formam & effec- 
tum dictorum doni, conceſ- 
ſionis, & unionis prefati avi 


„ dt Regis, habendum & Domini Regis, habendum & 
1 Inendum, liberetur: Et hoc tenendum, liberetur. And 
e Recordum liberat tuĩt per that Reco2d. was delivered by 
* lancellarium in bancumRe- the Chancello2 into the Bing s 
„ede dureenperke Pench (Gaſcorgne being then 
1 Ruten capitali Juſticiario) nch 1 e 
— bluper hoc Margareta pla- Chief Juſtice) and thereupon 
& ano, producit Conceſ, Margaret pleaded the Gꝛant gf 
7 nem Reg' Ric. 2. ſibi King Richard the Second, 
* io vita factam, & preca- ko her foz Life, and pꝛaped 
mf * in auxilium de Rege, in Aid of the King, and 
je # habuit, &. Et Curia had if, &c. and the Court gave 
b *. diem, &c, Et Princeps 


ap, c. And the * 


* 8. * 9 


=  Cafus PRIN CI ts. Part VIII. 
dk the Dey b a Proce- ad diem protulit breve de 
oquela 


dendo in 


nus præcederetur: and there- tens 
upon Margaret made Default, hoc 


Qs = I WH = „ >” I IRE 


gave 


— 


S Dr 
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| tur. And in Mich. 30 Hen. 8. 30 H.8. in memorand Sac · 8%? 
in memorandis Scaccarii, Rot. car rot 16. Record' dicit, A4 , 
16. the Reco2d ſaith, Ad Par- par! 11 Edw 3. tent, inter Wi 

iament 11 E. 3. tent' inter als, ordinat & inactilat fi-. 1 

alia ordinatum & inactitatum it, quod com Cornub' imper- 

f : fuit, quod Comit Cornubiz pet moraretur ut Ducatus fil 
 Imperpetuum moraretur ut Du- ſenior Reg Anglia qui eſſent 

catus fil ſenior” Regum Ang- heredes propinquior' reg abſe 

liz qui eſſent Hzred' propin- fue ** modo donari, Ot. 

uiores Regni abſque aliquo mo- Et in lege nulla eſt opinio 

o donari, c. And there is no contra hoc: caſus enim an. 

Opinion in Law againſt it; primo Mar fol. 94. 7 

fo2 the Caſe in 1 Mar. 94. 4. b. (cujus record ego vidi, quod 

W — (the Recoz2d of intratur da ork Ev. 6, 

ic ve ſeen, which is . rot' 303.) In Replegiar per 

entred Trin. 7 E. 6. Rot 303) Thom Chafine armigerum 

In Replevin by Thomas Cha- verſus domin' Stourton pri 

fine, Eſq; againſt the Lozd captione, &c. apud Mere in 

Stourton, -fo2 faking, &c. at comitaru Wilts, defenden 

Mere in the Countyof Wilts, facit advocationem p 


the Defendant did avow foz e 1 


Damage Feſant; and be- ;; terre, d 
cauſe the place where doth con⸗ uibus Rex 1 8 
tain 200 Acres of L, whereof fait ſeiſitus in feodo, 9 


Py 4 * 


” ej dem H. 8. di- 
5 An Pyſter pro an- 
i, qui eos conceſſit Dom 


17 in barram cu- 
ys adyocationis dict Cha- 
fine quer placitat, Quod Po- 
n Edward quondam Rex 

 tertins, progenitor Do- 
win Reg nunc, fuit ſeiſſtur de 
mnerio de Mere in comit atu 
ef unde, Cc. in dumin ſug 
it de feodo in jure Corone ſue 
Ag, &. Vc inde ſeifiins ex- 
ent, ad Parliamentum ſuum 
num apud Weſtmonaſt' in 
tn Middleſex”, die Lune 
mxim' poſt feſt Sancti Ma- 
the Apofoli, anno regni juz 
u. inter cetera, per often um 
mim tam Fralatorum, Co- 
nm, Baronum, © alior', 
en gentium de communitat, 
ch 13 fuit, quod pro ho- 
"WW bee dif? auper regis & terr” 
41 We, © 4d fortificationer 
reden, © pro eo quod ex 
entiquoeſſet unus Dux Cornu- 
he quod dictus quondam Rex 
reiceret Dominum Edward 
uw ſum, adtunc comitem 


ans, Ducem Curnubia, & 
a nod flius enior Regum Ang- 
ini0 he, videlicet, illi qui eſſent 


mxim heæredes de regn 


* Auglia, eſſent Duces Cornubie, 
nol 0 quod dictus comitatus da- 
* % dicto Domino Edwar- 


1 nomine Ducatus, & 
wud diftus Commitatus Cor- 
nub imperpetuum moraretur 
E ducatus filiorum ſentorum 
um Anglie qui eſſent pro- 
n . 1 abſque 
liter donat extſten', prout 
In dem attu, inter alia, 
Penis continetur Po ſtea- 
[ predittus nuper Rex Ed- 
udus tertius ſeiſtus exi- 


Mie pred' maner de Mere 


part VIII. The Prince's Caſe. 


King H.8. was ſeiſed in Fee; 
Pyſter fo2 Years, who granted 
it to the Lozd Stourton ; In 


Bar of which Avowry, the 
ſaid Plaintiff Chafine pleaded, 
Quod Dominus Edward quon- 
dam Rex Anglia tertius, pro- 
Sn domini regis nunc, 
uit ſeiſitus de manerio de Mere 
in Comitatu prædicto unde, 
Sc. in Dominico ſuo ut de 
feodo in jure Coronæ ſuz Ang- 
liz, & fic inde ſeiſitus exi- 
ſtens, ad Parliamentum ſuum 
tentum apud Weſtmonaſt in 
comit Midd, die Lunæ pro- 
xim poſt feſtum Sancti Ma- 
thiæ Apoſtoli ann' regni ſui 
undecimo, int' cætera, per aſ- 
ſenſum omnium tam præla- 
tor, comitum, baronum, & a- 
liorum, quam genitum de com- 
munitate, accordatum fuit, 
Quod pro honore dicti nuper 
regis & ter ſuæ, & ad fortifi- 
cationem ejuſdem, & pro eo 
uod ex antiquo eſſet unus Dux 
rnubiz, quod dict quon- 
dam rex præficeret Dominum 
Edward filium ſuum adtunc 
comit' Ceſtriz, Ducem Cor- 
nub', & quod filius ſenior re- 
gum Ang], viz. illi qui eſſent 
proxim hæred' de Regno Ang- 
liz, eſſent Dyces Cornub', & 
12 dictus gomit' dat' eſſet 


cto domin' Edward in no- 


mine ducat”, & quod did com 
Cornubiæ imperpetuum mora- 
retur ut Ducatus filior ſeni- 
or” regum Angl' qui eſſent 
proxim hzred' Regni .abſque 
aliter donat' exiſten', prout in 
cod actu inter alia plenius 
continetur : Poſteaque pred” 
nuper Rex E. 3. ſeiſitus exi- 
ſtens de przd' maner' de Mere 


cum 


eum pertinentiis unde, &c. in 
dominico ſuo ut de o & 
jure, ut in jure Coronæ ſue 
Angliz, per literas ſuas pa- 
rentes, quarum dat eſt apud 


Weſtmonaſter decimo ſeptimo 


die Martii anno Regni ſui 11. 
& in curia hic prolat, recitans 
per eaſdem, quod cum nuper 

rſonam dilecti & fidelis ip- 

s nuper Regis Edward tunc 
comitis Ceſtriæ filii ſui pri- 
mogeniti honorare volens, ei- 
dem filio ſuo nomen & hono- 
rem Ducis Cornubiz dederit, 
ipſumque in ducem Cornubiz 
præfecerit, & gladio cinxerit, ut 
deceret, Dederit & conceſſerit, 
& per eaſdem literas ſuas pa- 
rentes pro ſe & hzredib' ſuis 
confirmaverit, eidem filio ſuo 
ſub nomine & honore Ducis 
dicti loci, inter alia, prædic- 
tum manerium de Mere cum 
pertinentiis: Habendum & te- 
nendum eidem nuper Duci, 
& ipſius & hzred' ſuorum Re- 
gum Angliæ filiis primogeni- 
tis, dicti loci ducibus, in reg- 
no Angliæ hæreditarie ſucceſ- 
fur: quod quidem manerium 
cum pertinentiis idem nuper 
Rex Edward 3. prædicto du- 
catui pro ſe & hæredibus ſuis 
per prædictas literas patent”, 
inter alia, annexit & univit 
eidem imperpetuum remanſur, 
ita quod, &c. And further 
runes the Cauſe of Re vi⸗ 

ficatton, as in the Charter: 
By Fozce of which Ac, 
and of the ſaid Letters Pa⸗ 
tens , y ſaid Edward the 
Pzince fuit ſeiſitus de mane- 
rio predigo, inter alia ei- 
dem ducatui unit' & an- 
nex & ejuſdem ducatus par- 
cell in dominico ſuo ut 


Caſur paixctris. Part VII 


ea ſdem, Ir. cum nuper pers 


us & beredum ſuorun 


* 2 6 * lp N 
d N 
= . vs; 


cum pertinenti;s unde, Oc, 
in Dominico ſuo ut de feb. 
do & qure, ut in jure Ohs 
rone jue Angliæ, per lie 
ras ſuas patentes , quaruy 


dat oft apud Weſimonaſter' 


xvii. die Mariiz anno Res 
gui ſui undecimo, & in Cie 
ria hic prolat, recitans per 


onam dlilecti et fidelis 1 
22 Regis Ed. — 9 1 
Cefirie filii ſui primageniſ 
honorare volens ; eidem fili 
ſuo nomen & honorem Duct 
Cornubiæ dederit, ip ſumque ag 
Ducem Cornubie prefecertl 
& gladio cinxerit, ut decerel 
Dederit & conceſſerit, & jar 
ea ſdem literas ſuas patente 
fro ſe & hæredibus ſuis colts 
firmaverit, eidem filio ſu i 
nomine & honore Ducu diff 
loci, inter alia, pradittum ms 
nerium de Mere cum pris 
nentis : Habendum & tenths 
dum eidem nuper Duct, &i 


um Angliæ filiis promogent 
Se, Al 22 1 Re 
no Anghe hæreditarie ji 
ceſſu”; Quod quidem ma 
rium cum pertinenti1s tt 
nuper Rex Edward tertil 
preditlo Ducatui pro ſe &. 
redibus ſuis per preditÞ i 
ras patentes, inter alic © 
nexit & uni vit eidem in 
2 reman ſur, ita d 
t ulter placitar clauſull 
Revivificar' prout in 
Virtute cujus act & dic 
terar” patent” dict Pringt 
Ed fuit ſeiſtus de ma 
red' inter alia, cidem Un 
unit & an & ejnſd' N 
parcell in dom ſuo ut dt f | 
j Et poſt dict Pnws 


- 
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E quia dict' charta 
WE: 3 placitabat' ſine 


iie ſeu vi Parliam', 
primo, quod 


oa potuit unire & an- 
aer . 
cui per literas paten- 
7 Ws aunhoritare Varlia. 
e idem facere par- 
Ducat, & mutare 
r curſum Ducat': 
Emancrium illud ad re- 


6 pl 
* 
t 
b 


Levenicut eſchaeta pro W 
mu Ducts & primogeni- 


, & deinde annexum 
( teunit' Coronz loco 
__ per mtivitaten a- 
_ lus filii non poteſt 
mr * Et totum hoc 
* "tantum per Juriſ.- 
* loltum D — eſt, 
i volnerunt arguere 
© raſum ut credo, | 
nn Marie Regina. 
did opinio admit- 
nihil tamen probat 
ie determinatione; 
im adus in placito 
ent nihil transfert, 
auum oportet dictum 


3 


manerio 
bait, 7 
deſcen- 


voluntatem: 2. qd” 


* ” 7 * - * 


wards the ſaid 
died, . by whi Ring Edw. 3. 
22 of the ſatd Panoz 
the 


Fee, and that he died, and 
ſame deſcended to King 
enry , ut conſan- 
guineo & hæredi ipſius Edw. 3. 
and afterwards King Hen. G. 
had Iſſue Ed w. 6. his firſt be⸗ 


of Cornwall, gr. And 
afterwards Rin Hen. 8. made 
Leaſe to Pyſter, prout, Kc. 
aſterwards King Ed. 6. 
4. demiſed the ſaid two 
ed Acres to Chafine 


2ince had but an the ae af 
9 2. That N in 
could not unite and annex the 


ſatd 'Pano2 to the ſaid Dut⸗ 


che by Letters Patents wich, 
ont authozity of Parliament, 
and make if Parcel of the 

, and to alter the Foꝛm 
and Courſe of the 
* mortem Ducis Cornubiæ, 

Mane: came fo the Ring 
as an Eſcheat foz want of a 


Duke and firſt begotten Son, 
knit and rejoin- 
ed fo the Crown'in lieu ot the 


and was 


-Deignio2y, and by the B 
of any other Won it could = 


be ſevered; t. And all that 


was moved only by one of 

Council; 7 
Er Juſtic' nolu' arguere iſtu caſu 
ut credo, propt” pregn” M. Reg. 


But if the ſaid Opin. ſhould be 


admit. pet it p28ves nothing a⸗ 


gainſt this Neſo.foʒ the ſaidAct 
_ mentioned 


fo2 the Book faith, 


aA 
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nothing, but the Charter ought 
to pas the ſaid Panoꝛ, and 
the ſame cannot paſs in ſuch 
manner without Authozitp of 


| — _ annex the ſaid Pano2 

and the Charter was not plead⸗ 

ed to be made by Authozity of 

 Parltamenf. And as to the 

Opinion in the Caſe of Alton- 

Woods, in the firft Part of my 

Repozts,. it is there alſo ad- 

mitted, that the ſaid Gzant 

_ * by * * * 
4. It is pie 

ments and Penne in 

arliament, That the ſaid 

Charter of Creation of per 

3 

Parliam' 


 Authozify and Foꝛte 

| landet 1. Ex Rot' 
anno 5 Hen, 4. à Judgment 
given in Parliament againſt 
Sir John Cornwall and his 
Wife, Counteſs of Hunting- 
don, fo certain _—_ 

which the had of the Dutchy 
of Cornwall, and which were 
. annexed to it: Alſo by the Act 
of 33 H. 6. which ſee interori- 
ginalia-de 35 H. 6. rot' 29. ex 
remem Theſaurar in Scaccario: 
Et ex Rot' Parliam' de 9 H. 5. 
where it is reſovbed and -af- 
firmed by both Acts of Par⸗ 
liament, that the ſaid King 

Ed. 3. by is C 17 Mar 
an. 11 E. 3. of the common AC 


ſent and Counſel of the Pꝛe⸗ 


lates. Earls, Barons, and o- 
thers of his Council in his 
Parliam. gave, c. as in the 
Chart. And it is pꝛovided by 
the ſame Ad of Parliam. of 
That the Panoz of 


| H. F. 
7 MMelworth; which was annexed 
nectebatur &c. 


! 


"by the laid Char. ec. ſhould be 


Cuaſur PIN Iris. Pax r Vin, Wh 
mentioned in the Plea paſſes. 
he Jos pot li modo transferr non potu. Wh 


— tan the Char⸗ 
e 
Parcel of the Dutchy, 


quod dict charta creationis 


_ reddito verſus Johan Corn- 


don, de quibuſdam maner' 


3. de communi aſſenſu 4 
conſilio prælatorum, Comi 


de ſuo concilio in Parlis 
in charta. Et proviſum 
liamenti de anno ꝙ H. 5.94 


% * 1 
4 n "RW N 
r 
- 


manerium transferre; & ta. Wh 


it ſine authoritate Parliam 
neqʒ chart tantum dictum 
maneriu' ut parcell ducatus 
annectere potuit: & chart 
non placitata fuit fieri au- 
'thoritate Parl. Et quoad 
opinionem in caſu de Alton- 
Woods in prima mearum 
Relationum parte, ibidem 
etiam admittitur, qd' dida 
conceſho fuit per chartam 


tantum. 
determination in Parliam 


habet authoritatem & vim 
Parliam': Ex rot' Parl an. 
5 H. 4. Judicio in Parliam 


wall mil” & uxorem ejus 
Comitiſſam de Hunting- 


(quz ul habuit) Ducatui 
ubiæ pertin, & eidem 


annexis: Actu etiam de an. 
33 H. 6. quem vide int ori- 
ginalia de 35 H. 6. rot 29. 
ex remem i beau -in das 
cario: Et ex rott' Parliam 
de anno 9 H. F. ubi deter- 
minatum & affirmatum fu- 
it per utroſque Actus Par 
liamenti, quod dictus þ 


Ed. 3. per Chartam ſuam 
17 die tii anno 11 Eg 


tum, Baronum, & aliorum 
mento ſuo, dedit &c. prout 
eſt per eundum Actum Par 
manerium de Iſtelworth 
quod per dict Chart an 


rurſus eps 
+. are 


eV 1 


l. er VIL Th: Pxince's Caſe; 


u- eur & disjungeretur &c. 
u- quo res duæ obſervatz 
m* Wheront: 1. quod dict char- 
Regis E. 3. habet autho- 
tem & vim Parl': quod 
Num manerium de Iſtel- 
wth fic annectebatur &c. 


uu potuerat, ſi non per 


um 
em Wn hoc affirmatur etiam 
ta Wer alinm Parliam' Actum 


| 


nnc 38 H. 6. EX rot Parl' 
Vid Actum de 
of Parliam', & actum de 
E. 4 ex eodem rot, de 


er” Regem & Comitem 
Huntingdon, qui Act 
deatur per quendam Ac- 
anno 11 F. 7. editum: 


cus vide Actum de 1 H. 7. 
ing ot' Parliamenti de eo- 
ner en anno (pars cujus pla- 
atui ur per Hele Servientem 
lem legem & Warwicum Fele) 
an. quem inactitatum eſt, 
ori- Rex Hen. 7. haberet 


tenerer Ducatum Cor- 
Kc. fibi & hæredibus 
Win tam amplo & largo 


H. 6. vel E. 4. aut 
n alter, gaviſi fuerunt 
maneria &c. ſed omi- 
Wnt hanc ſubſequentem 
Aulam, ſcil. And be it 
Wiained & eftabliſhed by 
ame Authority, thai when- 
er" bur Sovereign Lord 
tle Grace of God, haue 1 
Fan of his Body lawfull 
Wien, that the ſame Son 
8 Price have and enjoy 
id Dutchy of Corn- 
% Cc. in as ample and 
ye Form and nner 
em Prince firſt begotten 
any King bath had 


{ 


n ſeparari ſeu disjungi 


um Parliamenti. Et to- 


3 E. 4. ex 


tambio quodam prælongo 


% & forma &c. prout 


ſever d and diſannexed; in 


which two Things were ob- 


ſerved: 1, That the ſaid 
Charter of King Ed. 3. hath 
15 Authoꝛity and Foce of 


arliament. 2. That the ſaid 


ano2 of Iftellworth was ſo 
annexed, #c. that it could not 


be ſevered oz diſannered but 


5 — of Parliament: And 
all this is likewiſe affirmed 


by another Ad of Parlia- 


ment, anno 38 Hen. 6, ex Rot 
Parliamenti. Vide 
3 Ed. 4. ex Rot Parliamentiz 
and the Ac of 22 Edw. 4. 


ex eodem Rot' of a very long 


exchange between the Ring 


and the Carl of Huntingdon, 


which Ac is revoked by an 

Act made 11 H. 7. And ſee 

Act of 1 H. 7. ex Ror' Par- 

(Pare of Uhich ane by 
0 C pleaded 

ele Ser jeant, = Warwick 

Hele) by which it is enad- 


ed, that Hen. 7. ſhould have 


and hold the Dukedome of 


Cornwall, xc. to him and his 
Deirs, in as large and ample 
Manner and Sm 4c. as 


the Kings H. 6. 02 - ++ 02 
any of them enjoyed the ſaid 
Panozs, cc. But they omit- 
ted this ſubſequent Clauſe; 
ſcilicet, And it alſo or- 
dained and eſtabliſhed by the 


ſame Authority; that when- 


ſoever our Sovereign Lord, 
by the Grace of God, have 
firſt a Son of his Body lawful- 


ly begotten, that the ſame 


Son and Prince have and en- 


Joy the faid Dutchy of (a) (a) 1 Bulſt. 1335 


Cornwall, &c. in as ample and 
large Form and Manner as 
any Prince, firſt begotten Son 
of any King, hath had or en- 

E 2 joye] 


Act. of 
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r 
AQ. 


3 Abet which hath been lat, 
- is reſolved and affirmed by 
Authozity of Parliament, an- 

no 32 H.8. mentioned'in the 

Stire facias: Wherefoze it 

2 the Loy 

| atd he 


2. Point. 
ter having th c Anthzity an 


F in inn in itſelf, 8 — 
other Act; and ik the King's 
Scire facias hath ſaffrcient 
Matter it ſhall never abate 
9105 e Sar bee not Material. 
E = 

FW 9 Hen. 5. fo 


4 1. 20 s E. 
is * whale 


arliament held at Weſtmin- 

ay nert after 

the 228 of Saint Matthias 
the Apoſtle, in the 11 Pear 
of the Reign of King Ed- 
ward u amonalt o⸗ 
nas, it was agreed, 


- be x e ek Dons of 
gs 8 England, 2 


thoſe who be next 
Peirs to che Realm of Eng- 
(0) 1 Bulſtr. 133. And, ſhould be Dukes of (2) 
Cornwall, and that the Conn- 
fy of Cornwall thould always 
remain as a Dutchy to the 
eldeſt Sons- of the Kings of 
England, who ſhould be next 
Peirs to the ſaid Realm, 
without being given elſewhere. 
And thereupon King Edward 
by his Charter 17 Martii then 
next 85 of common 


RINCIPIS. PART vm 


lum determinat fait; quo 


pn, That at the af 


or enjoyed before this Add. E 
totum hoc qd' dictum fuerir 
determinatum eſt & aff 
matum per authoritat' Parl 
anno 32 H. 8. memont 
in brevi de Scire facias. 
de determinat fuit per de 
minum Cancellar & dif 
Juſticiarios, qd" dicta char 
ta in fe habet authoritat. f 
vim Actus Parliamentarii. Wha 

Quoad ſecundum Articu 


* charta, in ſe abe 
d authoritat' & vim Parl' fu e 
ficiens eſt ex ſeipſa ſine ali 

uo alio Actu; & breve he 

e Sci fac qd' Rex protulit 
f materiam in ſe habe N 
ſufficient', non cadet obi 
dundantia nulli' moment 


Vide 4 H. 6. f. 16. b. 45 E488, 6 
6. 4. & 40 A. pl. 26. Vie 
de actum antedictum de anus & 
no 9 Hen. 5. ibidem en 

rmatur per torum PH ed 
liamentum, quod ad Pa 5 


liament' tent apud Weſ ici 
die Lunæ proxim' poſt fe e li: 
tum ſancti Mathiz Apoſto em 
An. Regni Regis Ed. 3 H Re 
inter alia, accordatum fu itt 
quod filiĩ ſeniores Regi u 
Angl', ſcilicet, illi qui e ea 
ſent-proxim' hzredes Ref edit 
ni Anglia, eſſent Dua 
Cornub': & quod « 
Cornubiz imperpetu 
moraretur ut Ducatus | | 
liorum ſeniorum Reg er j; 
Angliæ qui eſſent — ret: 
hæredes dicti Regni, at 
ue aliter donat* exiſten 

t ſuper hoc Rex ide 
Edwardus per chartam f 
am 17 Die Martin Ot 
proxim' ſequent” de cdl 
aſſenſu & conſilio — 


8 


* 2 


4 v £5 
os. a2 7 
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I uur VIII, The Pa INE Caſe. 
Ef pun, Comitum, Baronum, Afent and Counſel af the 


taliorum, de conſilio ſuo Pzelates,* Earls, Barons, 
„ dio Parliam' exiften- and others being of his Coun⸗ 
tum, dedit &c. Curia ye- til in the ſaid Parliament, 
p judicium ſuum - gave, tt. but the Court re⸗ 
nat ſuper Chartam Regis lied on the King's Charter 
1o Maw authorictat' & aſſenſu with the Authozity and ar 
aofuliamenti : quz de ſe ip- [ent of Parliament; foz that 
eit. of itſelf is Sufficient, 


ii. , determinatum fuit, was reſolved, ET 
iu , fe habet ſtatum Paince hath an Eſtate in 
feodo ſimplici in dicto Fee⸗ſimple in the ſaid Duke- 
tu: omnis enim ſtat Dom: Foz every Eſtate of 
lacedicarius, eſt aut feodu Inheritance is either Fee- 
Inplex, aut feodum tallia- imple 02 Fee-fail, and this 
yn, & ſtatus hic non eſt is not an Eſtate⸗tail, fo2 it 
wiatus, non enim limita- is not limited oz reſtrained 
rel reſtringit', verb' ſive either by expꝛeſs Wozds, 02 
wpreſſis five æqui pollentib' by any that tantamount, to thi 
em edib' de corpore Princi- Heirs of the Body of 
; is, donatio enim eſt, Prin- | 


To "37 ' filus primo- hzreq' ſuorum Regum Angliz 
, ita quod illum, qui filiis primogenitis. o that 
meditabit, oportet eile fi- he who onght fo inherit ought 
uo primogenitum hzred* fo be the firſt. begotfen Son 
kincipis Nigri, hzres fir of the Yeirs of the Black 
le lineal five collateralis Pzince, be he Meir Lineal 
ofen vero hzredem oporter oz Collateral; but ſuch Heir 
3 WE Reg' Angl': qui modus ought to be King of England. 
i iationis ſtatus fuit bre- . manner of Limita- 
k excellens, & accuratus; tion of the Eſtate was thozf, 
ceandum enim ſtatum excellent and curious; foz 
peditarzum, hæc verb eſ- fo raiſe the Eſtate of Inhe- 
alia (ſcilicer, hzredib' rifance theſe eſſential Mozds 
non omiſla fuerunt, (his Heirs) were not omitted, 
Inquam ſubinde tempe- altho' afterwards they were 
a fuerunt & modificata, qualified, as by the Limi- 
egu der ipſam limicationem fation appears. And that 
ori ret: Et hic ſta- this was an Eſtate of In⸗ 
„uit hæreditarius, per PEST, is p20ved by the 
15 * Recorgiam anno = 8 50 1 * 
ide k. 3, probatur, ex quo ic appears, 
m et uxorem Principis the Mife of the Black 
i fuiſſe dotatam. Et 12 was endowed. And 
- cofallat ex libro de An- it appears by the Book . of 
Pr 21 E. 3. 41. quod 21 Eward 3. 41. that the 
E 3 Paince 


| zince; fo2 the Gift is to 
ww thffus O heredu ſuo- the ſaid Pzince,. & ipſius & co. Lit. 27. a. b. 


27 


Quoad tertium Articu= As to the third gut if 3. Point. 
the . 
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ab + 1 Caſus Pernciets. PART VII, 

zince,' in the'faid Panoz of Princeps in di&o maner; 
| ini ( — of the de Berkhamſtead ( rel! 
A ſaid Dutchy of rnwall) had dicti ducatus Cornub) ha- 
3 Fee. And the ſaid Judg- J feodum. Et dict ill 


- 
o 
, 


ments in 5 and 6 H. 4. pzove Judicia in annis 5&6H.4 
it; fo2 there Judgment ge⸗ hoc probant ; ib enim gene. 
nerally is given, That raliter Judic' redditur, quod 
Letters Patents ſhould literz patentes revocentur & 
revoked and made void, gc. adnullentur &c. qd' Judiciu 
— Which Judgment could not reddi non potuerat, fi ali. 
have. been given, if any E⸗ quis ſtatus, vel reverſio, vel 
Mate o2 Reverſion, oꝛ Poſſi- 22 manet illi cu 
bility did remain in the Pa- fuerunt literz paten- 
tenfre, oz then the Letters tes; tunc enim liters illa 
Patents ſhould not be made patentes non adnullarentur 
vad, but the Judgment ſhoukd ſed. Judicium eſſet, quod 
be, That the Letters Pa- literz patentes vacuz ſing 
tents ſhonld be made void and & adnullatz quoad ſtatui 
annulled as to the Eſtate of Principis. Liquet etiat 
rhe Pzince. Alſo it N per liberationem in ann 

 . by. the Livery in 33 Hen. 6. 33 H. 6. ex rot Parliamen 
ex Rot Parl, and by Ad of & per Actum Parliament 
Parliament 38 Hen. 6. ex eo- anno 38 H. 6. Ex eoden 
em Rot, that Edward, el⸗ rot, quod Edwardus ſenig 

deſt Son of H. 6. had his Li- fili” Regis Hen. 6. had kt 
very as Inheritable by Deſcent Lzvery as Inberitable by De 
due to him by Birth-Right ; ſrent, due to him by Bill 
and ſo had Edward, the firſt right. Et fic habuit En 
begotten Son of Edward primogenitus filius Ed. 
and Arthur, the firſt begot⸗ & Arihurus filius primoge 


3 ten Son of Hen. 7. to whom nitus Hen. 7. quibus fall E 
. Livery was made of the faid fuit liberatio dicti ducati _ 
% Dautchy, which belonged to qui ad illos ſpe&abat u 
« them jbre hæreditario. In hereditario. In an. 22 B. oO” 

| anno 22 E. 4, ex Rot Parlja- ex rot' Parliam' in did et 45 

- Ment, in the ſaid long Ex- cambio przlongo inter Ref. l 

1 change between the Bing & comitem de Hunringd Ide 
3 and the Carl of Huntingdon, Princeps adjudicatur ft ® 2 
. | there the P2ince is adjudg. ſeiſitus de Ducatu Cornul 11 
i en to be ſeiſed of the Dutehy in feodo ſimplici. Erfich 3 
2 of Cornwall” in Fee⸗ümple; unanimi aſſenſu determi * 
** | and ſo if ynanimoufly tum per Dominum Canet 7 

- reſolved by the U. Chancelloz larium & dictos Juſticia 1 

and the laid Juſtices, That os, quod Princeps habet ig bs 77 

the Paince hath a Fee-ſimple dum ſimplex per desc“ 

: decent inthe Yonourand in Honore, & poſſeſſions. 

rouge Poſteſſions of the ſatd Dutchy. bus dicti Ducatus. Nin 

4: Teint, As to the 4th Point it was  Quoad arttenf .de 
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fuit, quod contra 
8 Parliam 


Aalem A um, qualis no- 


bat nt aber pars altera 
e Nullu 
tle 2a horum e- 
mm Actuum Judices de- 
tent notitiam habere: fi 
ad male recitatur, pars 
poteſt morari in Lege ſu- 
hoc. Et in hoc caſu 
ſumma fundatur ratio- 
ne; abſit enim, fi Recordu 
Maſmodi ſtatuti perderet 
. conſumeret igne vel a- 
ho modo, q d hoc tenderet 
el Republics pre- 
pm; ; immo potius, 
rdatur vel conſu- 
Fat Ju udices, vel ex impre- 
lone Typographica, vel ex 
ecordo in quo placitat fuit, 
rel alio modo, poſlint ſeip- 
os de hoc Mere Vide 
2 de Partridge & Croker 
in Comentar* Plotod. 
A 8. 
Et determi natum fuit, 
1 hoc ſtatutum de Rege, & 
Principe, qui eſt filius 
pumogenztus Reg pro tem- 
pore exiſtentis, & hæres ap- 
* Coronæ, pexpetuis 
furis temporiÞ' eſt hujuſ- 
ai AX, cujuſmodi Jodi 
bes & totum Reg debent 
ere noticiam: omnis 
um ſubdit' intereſſe ha- 
ber in Rege, & null ſubdi- 
Num (qui infra leges ejus 
al) dividitur ab illo, ' 
ite & Domino ſupremo 
I itaque, & negotia Re- 
dis ad totum ſpeQant reg: 
pn & e l pue quando 


Fang Reg ; 2 hzce- 
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bar vm. The PaiNeE s Caſe. 


titiam Judices ex officio de- 


" fo2m ſelves of it. 


that the King's Aﬀairs ann 
Concerns touch the whole 


Principe, filio 


7 
&'3 Inſt.9b- Godb, | 
S 118. 4 C0.76-2-be 


—— "hy r 


ſach Act breit ft — 
— es ox 30 an _ * take 
ce, can- 
A AD Net die tiel mY 4 
of 1 10 205 the Judges ou 
to fake Notice : 1 But if an Lit. 260. . 
E warty ought- 
fo demur in Lawn „ 
And in that Caſe the 
unded upon great Nein I 
2 God fozbid if the Reco2d 
of uch Acts ſhould be loſt, oz 
conſum'd by Fire, 02 other 
Mean, that it ſhould tend to. 
2 the gener P2ejudice of the 
ommonwealth, but rather 
the * be loſt o2 ”— 
udges, either 
pꝛinted Copy, 02 by the — * ca. 35. 
coꝛd in which it was 8 
oz by other Deans, * in; 


N : 9 
= — N 8 
* 
PPP 


— — 


Partridge and Croker's #141 
Cc. Plowd. Com. fol. 78. 

1 And it was reſolved that e . Fes. 
this Act, which concerns the pls. ;;. Plow, 
Bing, and the P2zince wo 

is the - firſt begotten Don 
of the King, and Veir appa- 
rent to the Crown fo2 the F 
Time being, perpetuis futurig 
temporibus, is ſach an At 


whereof the Judges and all 

the Kingdom ought to take 

Notice: Foz every Subject 

hath an Intereſt in the King, 

and none of his Subjecs, 
who is under his Laws, are 

divided from him, being their 
Head and Sovereign, 9—⁰ 


— — 


1 * A x % ; 
TED IRS oO en 


- — TEES, 
- c——_ — * mak 


1 — * 


Aingdom, and eſpecially * * ob. 226 
9 regard the TER | 


- . 
= 9 E . 
= = 
4 - 2 
* 
. . —_— ͤ— 
6 24 2 
. 


- AAS 


„ Hob. 226. 


Ca. Lit. 225. b. Tn erem 


Aing, and Heir a 2 
the Crown, Coru 
Prince 


and * 


4 . 1 
— , 2 + y 
- 


- 1 
7 
4 


Son of 


t enim 
ops radiis Regis patris ſui, 
& cenſetur una perſona cum ip- 
ſo > as it is ſaid in the 
d therefo2e if any one in⸗ 


Ted ide Deathof the P2ince, 


and declares it Ag, 

Treaſon, by the 
t Common- Laws of 
England, and fo declared by 
the Statute of 25 Edw. 3. 
x Hen. 5.7.b. If the Pzince, 


as Pzince of Wales, hath 


Judgment to recover, and 
afterwards the Crown de⸗ 


fcends fo him, he, as King, 


Hall mne Execution. And 
with the Reaſon of this Re- 
ſolution in this out agreeth 
e Rule of Court in 
loud. Com. in the Lozd Berk- 


ley's Cale, 231. That the 
con- 


Act of 


en. 8, 


or .35 
_ eerns the Capacity of the 


1 
e e ges ou 
take Knowledge, becauſe it 
concerns the King's Wife, 
ſame Reaſon in 
aſe of the Peince. 
nd it was hat if 


| ed 
Nut tiel Sex 90h 4. ad- 


mitted to be pleaded in this 


Caſe, that Subſkance 
and Tffec of the Reco2d ſuf- 


ffrient co maintain the ſaid. 


Scire fac. appears in the Re- 
fied 1 under the 
G2eat Deal. It was alſo re- 
ſolved, that the Act of 43 El. of 


_ Confirmationof Letters Pa⸗ 
tents pleaded by Hele — 


jeant, and War. Hele his 


Aa luppl. onip certain 


! 


ect Flur vm 


de an. 38 H. 6. Et prounde, 


k 4 - 
* 74 1 > = 7 
9 * * . o 
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de apparente Coronz, Ci. 
ruſtat enim Princeps radiis 
Regis patris ſul, & cen ſeui 
ung perſona cum ip ſo Reg, 
ut dic eſt in actu Parlian' 


fi aliquis intendit mortem 
princip*, & hoc apert' de- 
clarat actione, eſt crimen 
læſæ Majeſtis, antiquat 
communes Angl' eg, & ſic 
declarat per. Its e an. 
25 E. 3. 1 H. 5. fol. 7. b. & 

rinceps, ut princeps Wal. 
Jo icium 2 
perandi, & poſtea n 
illi deſcendit, ille, ut rex, 

roſequetur executionem 
Fr cum ratione huj deter- 
minat' in hoc articulo con 
cordat regula Cur in Com. 
ment Plowd' in cafu Dom 
Berkley, f. 231. qq flatat 
de an. 35 H. 8. de capa 
tate Reg, tal eſt act, qua 
lis Judices debent notitian 
habere, quia ad uxorem ne 
gis ſpectat: & eadem ratic 
ne im hoc caſu de principe 


S SEF FRS Sr wo cn  n—_ 


Accordatum etiam fuit, 

Nullum tale Recordum er 
mitteretur ut placit in Nl 
caſu, qd ſubſtantia & effeiſ 1 
Recordi ſufficiens ad mam 


tenend'* dict breve de N 
facias, apparet in Recordl 
exemplificato ſub magno 
gillo. Determinat' eta em 
fuit, quod Addlus de aug; 
43 Eliz. de confirmation 
literarum patent, placit 
tus per Hele Servientel 
ad legem & Marui 
jus filium, non ſe erte 
dit ad hunc caſum, « 
ob rationes manifeſtas. 
Eo quod a&@ ille ſuppl 
tantum quoſdam detect pf 

$3 tie 


nne oo ” i 
way. "* 4 


* a 
* 
> r 1 
» . 


J. 
„ares, ut male nomina- 
n tem maneriorum, &c, 


male recitationem, vel non 


mW &, & alias im jones 


de, iales in if Aa memo- 
em Wh nts: 2. Act idem facit li- 
de- teras patent in lege validas 
nen wotom contra R | hzre- 
un il des & ſucceſſotes ſuos, cum 
: fic WExceptione omnib aliis, i- 
„Kin hoc caſu ligari per 
Va. be non poteſt. Et quod 
ecu. Wi ſatutum de an' 1 H. 7. quod 
tom le ſer viens ad legem, & fa 
rex, Wie Warwicus placita verunt, 
it amici Curiz, ad infor- 
zandum Curiam de verita- 
non eis affert aliquod 
ili: per hoc enim inac- 
tintum eſt, Quod Rex H. 7. 
laberit ſibi & hæredibus ſuis 
e 
lo & largo modo prout 
6. vel E. habuie: que 


}ecda relationis præſervant 
NMeatum Cornub' ſecund” 
ipeWMlimicationem creationis per 

chartam de an. 11 E. z. 
Revera autem Serviens ille 


i ſunt officio amici, vel 
prodi Relator*; pretermi- 
| A enim — in 
d ſtatuto expreſſe ſpectant 
d veteran? dict dacat' 
mud fil primogenito 
gi, c. & iſto modo mo- 
Lunt in Cur de ipiend' 
veritat ſupprim d De- 
minat denique fuit, quod 
n hujuſmodi bre vi de Sire 
Maas per regem lato ad re- 
das literas patentes 
de aliqua parcella 
i Ducatus, ea nimirum 


entione ut Rex libe- 


Mur VIE The PRrecz'r Caſe. _ 


ecationem dimiffionum, 


dem & fili ej non fun- of 


bs - 4 * 
y k 


have omitted one Clauty 4 5 
Act which expzefly com 
cerns the Pzeſervation of the 
ſatd Dutchy of Cornwall o 
the firſf begotten Son of thi 
King, gt. and have th | 
endeavoured to -deceive the 
Court, and ſuppzeſs the 
Truth. And laffly, it was 
refolved, That 6.003 Scire 
el 


facias bzonght by the King 
Patents 


fo repeal Letters 

made of any Parcel of the 
ſaid Dutchy, ta the End 
that the King may make 


Livery 


nr 
F 


th » 
King's Attoznep, 
be mee 
did m | 
as to the Clauſe of Non ob- 
ſtante in the Letters Patents 
of Q. Eliz. it was reſolved, 
That it could not take awa 
che Fozce of the ſaid Ads 
arliament, noz Prejudice 
He P2ince that now is of 
Right in —_—_ Dukedom. 
ſ 


In this Caſe divers Thin 
were obſerved : I. That 
eldeſt Son of every King, af- 
ter the ſaid Creation, was 
Dune of Cornwall, and. ſo 
allowed; as Henry of Mon- 


mouth, 'firft Son of 
Hen. 4. and Henry of Wind- 
ſor, begotten Son of 


H. 5. and Ed. of Weſtm, the 
fir begotten Don of Hen, 6. 
and Edward of Weſtminſter, 

e firſt begoften Son of 
dw. 4. and Arthur of Win- 
cheſter, the firſt 3 
of Hen. 7. and Edward of 

Hampton, the firſt begoften 
Son of Hen. 8. And all theſe 
have enjoyed. the Style, Bo⸗ 
nour and Poſſeſſions of the 
ſaid Dutchp of Cornwall, ſo 
that the Poſfeon hath been 

ways, without interruption, 
with 
of the Kings, e! 
ſaid Creation, in 11 Edw. 3. 
which is about thꝛee Yundzed 
Pears: So that after the Cre⸗ 
tion there was never a firf 


ads 


NCIPIS PART VIII. 


5 teſt replicare ad barr?' ali. 
> ſunt in lege valida ; melior 


| liberatio facta ſit, replicaret, 


his cium eſſe Princ' qui nunc ef; 


Son : 


firſt begotten Dons R 
Kings, ever ſince the 


* my 
, , |, 
. 
- 


liberationem faceret Prin. 


cipi) Rex vel Princeps po- 


quam per defendentes pla- 
citatam ; & utraque generz 


vero formula eſt, quod Ats 
tornatus Regius, quouſque 


ut in caſu ad barram, F; 

uoad clauſulam de Non ob. 
ante in literis patent Reg 
El. determinatum fuit, quod 
non poteſt vim tol lere dio 
ſtatutor Parl' nec præjudi- 


de jure ſuo in dicto Ducaty, 

n hoc caſu res diverſz 
obſervat' fuerunt. 1, Quod 
filius primogenitus uniuf. 
cujuſq; regis poſt dict crea 
tionem fuit Dux Cornub, 
& ſic approbatus, ut Heyr 
de Monmouth, primogeni- 
tus fili Hen, 4. & Hen. de 


BE PODIRSGCRE5>M=23 2 ©Þ., Sam -um.o pos w 


nitc 


Mind ſor primogenitus filing <1 
Reg” Hh 5. * El 
Heim primogenitus filiu Wl dur 
Reg H. 6. & E. de Win Wl er 
fili primogenit Reg F. ker 
& Arthurus de Minchela Wi 111; 
primagenycus filius Regiv fut 

7. & Ed. de Hampton i fit 


rimogenitus Reg Hen. 6, 
Ec hi omnes gaviſi ſunt 
Tutul', Honor, & Poſlel- 
ſionibus dicti ducatus Cote 
nubiz ; ita quod poſſelſig 
ſemper fuerit, fine inter 
ruptione, primogenit filiy 
eg, omni tempore poll 
dictam creationem in and 
undecim Edwar. 3. W 
circa annos eſt trecentd 
ita quod poſt illam creatig 
nem non unquam fuit filly 


1 


Il. 
n- WF brimogenitus alicujus R 
0. gain fuerit Cornub. 


2 d' Ric us de Burdeaux 
la- qui filius fuit princi is Ni- 
n, non fuit dux Cornub 
lor n dict creationis: quan- 
u. quam enim poſt patris ſui 
que obitum hæres Coronæ fuit 
et, apparens, eo tamen qd non 
Et BY fuit filius primogenit ali- 
0 ch Regis Angliz (e jus 
eg enim pater obüt vivente 
od BY Rege F. 3.) dict ille Ri- 
e herdur non fuit infra limi- 
di- ationem de 11 Edw. Z & 
ei bac de cauſa in an. 50 E. 3. 
iv, charta ſpeciali creat” fuit 
iz dur Cornubiz. Neque E- 
ol BY Laabetba, filia rimogenits 
ul. WY Regis El. 4. fuit Duciſſa 
en: Cornubiz, illa enim fuit 
ub, fila primogenita reg. & li- 
'V WF nitatio eſt, filio primoge- 
u: nito. Neq; Rex H. 8. vi- 
rente ſuo patre poſt mortem 
in Princip” Arthurs fratris ſui, 
de von fuit vi dict creationis 
lu dux Cornubiæ: Quanquam 
im ill fuit ſol fili & 
4 heres apparens regis Hen- 
ad FE 7. eo tamen quod non 
fuit fil” primogenitus non 
fuit infra dictam limitatio- 
nem; Princeps enim Ar- 
175 thrus filius fuit primogeni- 
* 5 tus. 3. Magna illa uniuſ- 
15 wjuſque Regis cura & re- 

N (a tempore dictæ 
f rationis) præſervandi 
1 lictum Ducatum filio ſuo 
bau Primogenito. Et poſt di- 
yerſas continuationes, Ju- 
e dicium reddebatur, Prout 


Fquitur, | 
75 


bar VIII. The PrINCE's Caſe. N 


v. . 


Heir apparent to 
vet becauſe 
firſt 


of England (fog his 


died in the Life-fime of King 


Ed, 3.) the ſaid Richard was 
not within the Limitation of 
II Ed. 3. and therefoze in an. 
50 E. 3. he was created Duke 
of Cornwall by a ſpecial Char- 
ter: Noz was Elizabeth, the 
eldeſf Daughter of King Ed. 4. 


Dutcheſs of Cornwall, foz the 
Dau 


was the firſt begotten 
ter of the King, and the Li- 
mitation is to the firlt begot- 
ten on. Neither was Ring 
— ed a Life 6 — Fa- 
after the DeathofP2ince 
Arthur his Bother, by Fazce 
of the ſaid Creation Duke of 
Cornwall; foz altho' he was 
the ſole Son and Meir appa⸗ 
rent of Hen. 7. yet fozaſmnuch 


as he was not the () firſt be-(-) r. N. x. 
gotten Son, he was not with⸗ * 


in the ſaid Limitation; fo2 
2ince Arthur was his firſt 
egotten Don. 3. The great 
Care and Regard of every 
King, from the Time of the 
ſaid Creation, fo pꝛeſerve the 
ſatd Dukedom fo his firſt be- 
gotten Son. And after di- 
vers Continuances the Judg⸗ 


ment was given as follows, 


Lupex 


al 
2 
ö 

4 
ö 
* 
5 
1 


* - * . 
; = N —_— — 
* an ts by . * #4 8 


FF 


nune 

mere Cane? Angliz & per dl 
Cur hie, de inde per 
eund Dominum C 


cellar” & 
dictam Cur hic matur & dili- 
genti deliberatione & adyiſa- 
mento cum Jobanne Poghans 
Milit' capitali Juſtic' dicti Do- 
mini Regis nunc ad placita 


coram 1 . R 
nend E 2 


Mil Capieali aſtic. ipſius Do- 
mini Regis ug Communi Ban- 
co, Thoma Flemming Milite 
capitali Barone de Scaccario e- 
jufdem Domini Regis & Dovid 
Williams Milite uno 
digi Domini Regis, a pl 
cita coram ipſo Domino Rege 
tenend' affignar', videtur eidem 
Domino Cancell' & did Cur 
Bic, a plac 7 red Fobannit 
Hele & N e e Fs ipſos 
ſuperius in barram placitat ac 
materia in Leaf; placito con- 
tent minus ſufficiens in Lege 
exiſtunt ad manutenend, Quod 
prad' Literz Patentes prædict 
V 
dictis maneriis de Weſt Taun- 
ton, "Trelowia, & Landulph 
pertinen', in forma 


2d, cum pertin 

bradies fact, revocari & can- 
car aut quod maneria illa 
in manus dicti 

Dom' Reg is nunc capi & ſeiſiri 

non ag prout præd' Hen- 
FICKS bart Attornat* difi 
Domizs Regis generalis, qui, 


ro eodem Dom Reg ſu 
N — inde n Et qd pred” 


Ws patncir is. 705 * 


upe- ui Cr. pro cod dum Reg Ih 


fr nals Jo 22 


22 e 
lem conflliar* dict 25 
1 nunc 4 Domi 
mim Eleſmere Cancella- 
Anglie & per diflan Co 
his, e inde Per eu nd 
dow Cancellar' & diff Cur 
hic mature & diligenti deli 
beret” & gdviſemento cm 
Johan 5 LT milit capi- 
coram ſo 
dom 20 e texend” e 
. 
ic tþfius dom Regu de 
Om Banco, Thom Flemis eming 
mizto capitals Barone dt 
Scaccario ejuſdem dam Reg 
& David” Williams milie 
uno Juſtic dicti dam 7 

al 133 coran ip 


Rege tenend aſſegnat 
tur eidem doo Rs 
difie Cur” hic, Q. las 
N 22 8 War- 
le, per ipſor ſyporn 
wy arram ' placitat' ac mati. 
0 content 


ria in codem 
minus ſufficiens in le . 
— manutenend', Od fred 
iteræ patentes nuper 
Reg Se 4 
maneriis de W:f aunton, 


ery 


Trelowts, & Land ul ph pred, 


eam 


inen; in forma fra 
falk, evocari & — 
aut 14 maneria ills cum 77 
tin in manus dilti dom R 
nunc capi & ſeißri non dib. 
ant, ant, ge ed H. Hobart 
Aitor didcti dam Reg oeneral 


Per inde alleg. Et 4d 1 
Pla 


part VIII. The PRixes' Caſe. 31 
Lite prad Hen Hobart placitum prædicti Hen Hobart 
. aft domi ni Regis Attornat dicti dom' Reg nunc 
ant generalis, per igſan N per ipfum pro eodem 
jr dom Reg mods & domino Rege modo & forma 
[rms ed" (ad barrempred pred (ad barram prædicd Hen- - 
* Lindley) ſuperius re- rict Lindley) ſuperius replican- 9 
rand Placitat, ac materia do placitat, ac materia in eo- Vt 
in eodem * content, ſuf- dem placito content ſufficien* 
fcien in lege exiſtunt ad pre- in Lege exiſtunt ad præcludend 
dudend præfat Hen Lind- præfat Henric' Lindley a dicen- 
ley's dicendo, 1d non habe- do, quod non habetur aliquod 
tir aliquod tale record alicu- tale record alicujus talis Adus 
ju talis Altus Parliam fred Parliamenti predigi nuper Re- 
er Regis Edwardi tertin gis Edward: tertii edit, nec 
ar, nec liquod tale record” aliquod tale record prædict 
red charte per eundem nu- Chartæ per eundem nuper Re- 
ger Reg Edwardum tertimm gem Edwardum tertium, autho- 
andoritate Parliam' 33 ritate Parliamenti prædicti con- 
anfet?, qual in prædicto hre- fect, qual in prædicto brevi de 
vi de Scire facias inde ſupe- Scire facias inde ſuperius reci- 
nu recitatur & N tatur & ſpecificatur, prout præ- 
e Henricus Hobart dictus Henricus Hobart Attornat* 
Auer nat dich dom * dicti domini Regis generalis, 
generalis, qui &c. pro eodem qui, Cc. pro eodem domino 
dow Rege ſuperins inde alle- Rege ſuperius inde allegavit. 
revit. Neo confideratum & Ideo conſideratum & adjudica- 
Aadicatum eft per dictum do- tum eſt per dictum dominum 
the Bachler, & per Cancellar & per dict Cur hic, 
lam Curiem hic, de Advi- de Adviſamento prædicto, Qd 
ſanento prædiclo, Od pred prædict Literæ Patentes præ- 
1 patentes dict nu dict nuper Regin' præfatis Gel- 
i prefatis Gellio Me- lio Merick & Henrico Lindley, 
ak & Hen Lindley, ut ut præfertur fact (quoad præ- 3 
feu, fact ( guoad pra- dict maner de Wet Taun- 
A maner* de Weſt Taunton, ton, Trelowia, & Landulph 
Irelowia, & Landulph_gre- prædict cum pertinen) revo- 
A, cum pertinen) revo- centur, evacuentur, adnullen- 
mtr, evacuentur, adnul- tur, ac vacuæ & invalid 
n, ac varue & invalide pro nullo penitus habeantur 
v nullo penitus habeantur & teneantur. Ac etiam quod 
0 leneantar, Ac etiam d itrotulament earundem (quoad 
Miulament' earundem (u. eadem maneria) caſſetur, can- 


a celletur & adnihiletur. Quod- 
Otodg; maneris illa cum per- due maneria illa cum pertinen- 
Inentics in anus diff dom tiis in manus dicti dom' Regis 
is nunc capiantur & ſerfſ= nunc capiantur & ſeiſient, ut ea 
%, ut ea frefato nunc Duci præfato 
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den PrINCIPIS, PART VIII 
piafato nune Duci tanquam t14nquer membrum & fr. 
membrum & parcel!” Ducatus cell  Ducatus ſur pra ia, 
fai prediQi ſecund'_formam & ſecundum forman et effethen 
el um toni; conceſſiom, & u- dont, conceſſion, & unionit 
nionis predi& habendum & te- pradiłt bebendum © tenen- 
nendum, per dictum Dominum dim, per dictum domin Re 
Regem nune liberentur, &. em nume liberentur ©: 
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In the. King's Bench. 
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a 11 — 8 rY 2 * 
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JT. was reſolved, fer ray Cans this Term, That if (% x Bols g. 
I) Man comes to a common Inn, and delivers his Horſe . 
bthe Hoſtler, and requires him to put him to Paſture, which * * 

þdone accordingly, and the Horſe is ſtoln, the Innholder 
W-not anſwer for it; for the Words of the Writ, which 

| th againſt the Hoftler are, Cum ſecundim legem & conſuetud' 

5 natri 2 2 hoſpitatores qu hoſpitia cam tenent ad (b) Plow. g. b. 

homunes, per partes abi hujuſmodi boſpitis exiftunt 

Wi & mn e1 * 1 

5 — ſptis illa exiſlentia 

& nolte tenentur, 1 

m ſeu ſervientium ſurun fy 

at ullo modo, quidam _ 

L405, infre hoſpitium 


{ones —_— bona & catalla in- lon Di- 


e amiſſione cuſio- gt pro 


en 
oe at hoſpi- F. N. B. 94 2. 
eee 


= &c, indentum, fro —— 7; Ked.74. 
be ip fu B. t, Kc. iſtr fol. 105. inter Brevie Dyer 256. b. 
an E. N. B. "rp "7 y which Original Writ 
Rach is in n ſach Caſe the Grouud of the Common Law) 
Ihe Caſes concerning Hoſtlers may be decided, For, i. 


another (who is not an Innholder) upon Neely 
wobbed.in his Houſe by the Servants of him who-lodged * 
l, or tpi other, he ſhall 10 anſwer for it; for 3 e 
itatores qui com ho ſpitia tenent Ke. d are OY 
15 in (d) 5 6. 46 (3 6552 2 H. 4. 7. l. 7 
11 4. b. (h) 42 Pt. 17. () 42 JI. 4. ore 
El. (c) De 766 6. 5 Mar. Dyer 1 158. (I) Kitt rit need 8 
8 mention that the Defen. keeps Commune Hoſpitium, for Br. A don ſur 


le Caſe 59. ( 
the Fitz. Hoſteler 4. 
ale, 28, Ce) Br. ARion ſur le Caſe General Brief Ls 
wy = Action fur le Sta Br. Action ſur le 1. Br. ral Brief, 16. Fitz, 
ry ( Br. Action eg 523+ 1 Roll. 3. (i) Fitz. Hoſte le Br. Action 
*Cale 15. Statham Action ſur ic Caſe, 6. Ch 


Mr 158, pl. 52, 1 And. 29, 30, . 1 ol 


he 155. b. Hob. 245. 


3» 4» 


— 


' 


falſe primed, ; 


e 2. 3 Keb. 78 
3. — a. 


Tasche 26 Silke. N 4 8 


Calves Caſe . n ? 11 85 . 


Go quendam em ur A. Nate tac, * 


dught to be a (c) Common Inn ; for if a Man be lod IM 


An 


. bujuſmrodi hoſpitis e 


6 Carye's Caſe. Pak Vi 
_ the Words of the Writ in the Regiſter are, infra hoſpiting 
ej B. but it is to de ſo intended in the Writ; for ts 
_ recital of the Writ is, hoſpitatores uz communis hoſpitla th 
nent, &c. and-the one Part onght to a with t 
and the latter Words depend on the other, and the Plains 
tiff ought to declare that he keeps Commune Hoſpitium : And 
fur le liz. Dyer * c. are well reconciled. | | 
2. The Words are, ad hoſpitandos homines per partes of 
Alan: traꝝ ſeunter, & in eiſdem by pirate 
by which it appears that Common Inns ure inſtituted ic 


Brite Paſſengers and Wayfairing Men; for the Latin Word iy 


Fitz. Hoſteler, 
(e) Antea 32. 2. 
266. 


3 pa 


an Inn is, Diver ſorium, becauſe he who lodges there is, 4 
iiveriens ſe a vis; and fo diverſoriolum. And therefore if 
(d) Neighbour who is no Traveller, as a Friend, at the Re 


. Nad. E. queſt of the Innholder lodges there, and his Goods be fill 


2 Brown. 254 Ce. he ſhall not have un Addion j 


Rolls. 4 

* be 
ten 32.2. 11 
Antea 38. a. 


3,4. Phiat if an (b) Innholder 


or the Writ is, ad baſh 
tandos bomines, &c. tranſeuntes in eiſdem hoſpitantes, c. 
3. The Wotds are, ew bons & catalls inf boſpitia i 
exifientia, c. 80 that the Innholder, by Law, ſhall ana 
for nothing that is out'6f his Inn, but only for thoſe Thiff 
which are fs hoſpitivty. And becauſe the Hotſe, which 
the Requeſt of the Owner is put to Paſture, is not , 
boſpiriam, fot this Reaſon the Iin:mholder is not bound 
Law toanſwer for him, if he be ſtoln out of the Paſture; 
the Thing with which the Hoſtler ſhall be 1 ou 
Pitium; and therewith agree the 
b. 4. 48. #.b. (J) 12 Hen. 6. 21. b. (2) 42 E. 3. 14.6 
42 Af. Pla. ty. where Me C. J. ſaith, That the Innhol 
Shona to anſwer for Rimfelf, and for his Family, off 
Chambers and Stables, for they are infra bhyſpitiam: N 
with this Reſolution in this Point agreed the Opinios 
the Juſtices of Aſſiſe (viz. the two Chief juſtices, Muy 
fon) in the County of Hf in Lent Vacation, 298 
lodges a Man and his Horſe, 


Len... the Owner requires the Horſe to be put to Paſture, 


Antea 32. a. 


there he is ſtoln, the Innholder mall not anſwer form 


Q x Rolls, 3-4 (3) But it was held by them, That if the Owner doth} 


require it, but the Im older, of his own Head pus 
Gueſts Horſe to Grafs, he ſhall anſwer for him if he be iſ 
c. And it is to be obferved, that this Word Fl 
_ Fived & Hoſtle ; and Hoſpitetor, which is uſed in Writs 
an Innholder, is derived ab hg inio, and Hoſpes off quf Þ 
um petens. 3 ; "Y 


4 


n 
* 


H | „ b | ps "6 40% 
We VII. ; Car Va“ Caſe. Wy / 
Words are, Il quod pro defectu hoſpitator', ſeu ſer- 

— rw, Kc. boſpitibus hiju ſmodi damn non eveniat, 

ich it —_ that the Inn-holder ſhall not be chars 

dere be 2 Default in him or his Servants, in the 
ad afe Keeping and Cuſtody of their Gueſt's Goods and 

Within his common Inn; for the Inn-keeper is: 
in Law to keep them ſafe without any Stealing or 

lining; and it is no Excuſe for the Inn-keeper to fay, 

the deliver'd the (2) Gueſt the Key of the Chamber-@ — | 
ich he is lodged, and that he left the Chamber-l. 299: 4 Nom 

but he ought to keep the Goods and Chattels of. A 
there in Safety; and therewith agree 22 H. 6. 21. . 

. . 42 Edw. 3. 11. 2. And altho' the Gueſt doth 
ier his Goods to the Inn-holder to keep, nor ac- 

bim with them, yet if they be carried away, or vs 
de Ian-keeper ſhall be charged, and therewith agrees | 

3.11. . Andaltho'they who ſtole or carried rd 


be unknown, yet the Inn-keeper ſhall be charg 
38. 8 Rich. 2. Heoftler 7. Vide 22 H.6. 21. But i | . 
Weſt's Servant, or he who (b) comes with him, or he () cro fl. 85 
e deſires to be lodg d with him, ſteals or carries a- 
Goods, the Inn-keeper ſhall not be charged; for 
Fault is in the Gueſt to have ſuch Companion or 
aud the Words of the Writ are, pro defectu boſpi- 
ee ervientiun ſuorum. Vide 22 Hl. 6. 21. b. But it the 
per appoints one to lodge with him, he ſhall anſwer 
n there appears. The Inn-keeper (c) requires („) Moor 15S - 
chat he will put his Goods in ſuch a ber un- 
ind Key, and then he will warrant them, other- 
wor, the Gueſts lets them lie in an outward Court, | 
Mey are taken away, the Inn-keep. ſhall not be charged, + vide $alk. 13: 
e is in the Gueſt, as it is held 10 Elis. (d) Dy. 266. (O Ancea 33. a. b. 
Words are, ho ſpitibus damnum non eventat : Theſe 
Ware general, and yet foraſmuch as they depend on 
ent Words, they will produce two Effects, vis. 
iastrate the firſt Words, 2. They are reſtrained b 
esche firſt Words are, Eorum bona & catal infra hof. NN 
We exiffentis 4b 27 0 traltione cuſtodire, &c. which 
„ & catells) by the ſaid Words, it quod, &e, 
nn non eveniat, altho' they don't of their pro- 
re extend to (e) Charters and Evidences concerns ( , Roll. 38. 
hold, or Inheritance, or (f) Obligations, or other N 2, b. 
Specialties; bein ings in Action, yet in this Nan j 
EB expounded by the lar ords to extend to them; rel. 68. | 
great Damages happer to the Gueſt : And there» 
it one brings: a Bag or Cheſt, Cc. of Evidences into the 
= Oblications, Peeds, or other Specialties, and by 
de Inn-keeper they are taken away, the Inn- 
Mall anſwer for them, and the Writ ſhall be bone 
ell Wer! and the Declaration ſhall be ſpecial. 
Words, bons & catalla, reſtrain the latter 
8 


* 
” - 
* 
y * : 


nn * * 


* 


Ar ee Fax N 
Words te extend only to Moveables: Andd theref. by the latter 
* Words, If the Gueſt be beaten in the Inn; the Inn-keeper ſhall 
not anf: for it; for the Injury ought to be done to his Moy 


{ 


* 


| ich he brings with him; and by che Words of che 
Ae, the Inn holder oug t to keep the Goods and Chatte 


and not his Perſon; and yet in ſuch Caſenf 

1 dammon evenit, but that is reſtrained by the 
hath been laid. And theſe Words afore 
ſubtraftione ſeu amiſſuone, extend to all moves 
| "MS altho' of them Felony cannot be committed 
45> For the Words are not 31 — captione, &c. bu 
8 | e ſubtraftione, whi l 

' (3 laf-2099 tho of chem (a) Felony cannot be committech 2s Ot C 

_ HE 414.8 m ters, Evidenees, Obligations, Deeds, Specialties, Or. 
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9 Etween 105 Paine Plaintiff in Treſpaſs, and Soo * (a) 1 Ander; 184 b. 
Dauner Defendants, for Treſpaſs done in Lands in B. —— 

the County of E er! on Not gal pleaded, the Jurors 8% E 
a ſpecial Verdict to this Effect: A Man hath Iſſue two | 
Wohters, the ſaid Lands in which, Cc. were given to the | 
Daughter, and to the Heirs of her Body begotten; the 
mainder to the younger Daughter, and to the Heirs of | 
ody, &c.. The elder Daughter took to Huſband! the be 
 Semmes, one of the Defendants, who had Iſſue, which 
bead cry, and died, and afterwards the elder Daughter 
Lebe inne; after whoſe Death the ſaid Sammet held 

l in claiming to be Tenant by the Curteſy, upon wort 
younger Da og. enter d, and the ſaid Sammes ank | 
* Servant. to him, re- enter d; upon which Re- 
the younger Siſter brought the ſaid Action of Treſ paſs: 
Lit was objected for the Plaintiff, that the Haſband in 
ie ſhould not be Tenant by the Curteſy, becauſe 
Hate of the Wife was determined, and the Eſtate of the 
Wand, which was deriv'd out of the Eſtate of the Wife, 
Wnot continue longer than the Primitive Eſtate endu- "I 
7 ceſſante fan þ rimitivo ceſſat derivatus ; and tHere- | 7 

It (5b) Tenant in Ta makes a Leaſe for Lives according (6) co Lx. 45.6; 
der. of 185 H. 8. cap. 28. and after wards dies without — = Roll 

this Leaſe 40 17 out of the Eſtate Tail, ſhall 4 . 
wntinue laws ger . Tag the Eſtate Tail, againſt the Opi- — Ee 
* in wa H.. 48. 4. Dy er, quod fuit conceſſum er. totam * _ 

5. when the Wike dies without Iſſue, he in Remaind. 
— Force of an immed. Gift to him, and his Iſſue 
eee in che „ upon an immed. 5 
2 


— — | TW - 1 
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5 PAINE's Caſe. Parr VIII 
and it is not like the Caſe of Dower ; for the Wife ſhall bee 
dowed altho' ſhe hath no Iſſue; and theref. altho' the Eſtate de 
termines or not for Want of Iſſue, yet the Wife by the Lay 
fhall be endowed ; but a Man ſhall not be Ten. by the Curteſ 
unleſs he hath Iſſue, nor if he hath Iſſue, unleſs the ſame Iſſue 
or ſome other ſupport the Eſtate which he ſhall hold by thi 
Curteſy ; and Dower is more favour'd than the Eſtate of a Te 

by the Curteſy; for a Wom. ſhall be endow q of Lands whe 
Ca Coir. 1.2. the Huſb. had but a Sei ſin in (4) Law; but a Man ſhall not} 
358. b. 1 Ne B. Ten. by the Curteſy of Land unleſs the Wife was (V) aQuall 
& 304 Dr. ſeiſed in Deed. To which it was anſwer'd and reſoly'd by th 
, - whole Court, That at the Com. Law, if (c) Lands had been gi 
40: 2. Perk, ven to a Wom. and the Heirs of her Body, and ſhe had taken 
4 TY ., Huſb.and had Iſſue, and the Iſſue died, and the Wife alſo vit 
3% out Iſſue, whereby the Inher. of the Land did revert to the De 
nor, in that Caſe the Eſtate of the Wife is determin'd, and ye 
the Huſb. ſhall be Ten. by the Curteſy, for that is tacite implie 
(d) do. Lit. 30.2, in the Gift. It is adjadg'd in 21 H. 3. (d) Dower 198. That if 
Perk. S. ass. Man hath Iſſue by a Wom. Inheritrix, which is dead, which! 
ue might inherit the Land, he ſhall be Ten. by the Curteſy 
 tho' the Wife by a former Huſb. have Iſſue inheritable, anda 
| _ tho'his Iſſue be dead. And therewith Lit. agrees, J. I. c. Don 
ce) co. Lit. 40. 2. 1 10. h. (e) In every Caſe where a Man takes a Wife ſeiſed( 
* fluch Eſtate of the Tenem. ſo that the Iſſue which he hath byh 
Wife might by Poſſibility inherit the ſame Tenem. of ſuch | 
ſtare as the Wife hath, as Heir to the Wife, in ſuch Caſe, aft 
the Death of the Wife, he ſhall have the ſame Lands by t 
| Curteſy of Eng. otherwiſe not. By which Maxim it appeat 
tat the Seiſin of the Wife ought to be of ſuch Inher. whit 
| ought to have this Incident amongſt others, that the Iſſue,whi 
the Huſb. ſhall have by her, may by Poſſibility inherit; andt 
may fail either in reſpect of the Iſſue, or in reſpe& of the 
ner of Inherit. In reſpe& of the Iſſue, if it be born dead. At 
theref. Glenvil, l. 7. c. 18. Si ex uxore ſus hered' habuerit fil 
vel ſiliam clamantem & auditum infra quatuor parietes, &c. 
Brack. J. 5. de except”, c. 30. fol. 437, 438. Si quis uxor dun 
babentem keredit' vel maritagium, vel aliquam terram cauſe i 
tionis, fliberos int” ſe habuerint ex iftis nuptits procreat #' 
præmoriat, remanebit viro heredit' & terra ſua, tota vita rf fu 
ri, foe ſuperſ” ſuerint liberi foe mortui, dum tamen ſemel au 
cem aut clamorem dimi ſerint, quod audiatur int quatuor pariele 
hoc probet* : Etlicet partus moriat in ip ſo partu, vel vivus ndſ 
vel forte ſemimortuus, licet vocem non emiſerit, ſolent obſtetric 
fraud veri hered' proteſtari partum vivum naſci & leit 
A deo neceſſe eft vocem probare ; & licet naturalit mutut nd 
& ſurdus, tamen clamorem emittere debet, a ma ſculus fi 
femina (unde verſus) Nam dicunt E. vel A. quotquot naſe 
4ur ab Eva. And Fleta, lib. 6. cap. 56. and he agrees 


Bratton fere eiſdem verbis. So that Bittleton, lib. 1. (4-4, 
7. b. might well ſay, (*) Some have ſaid, That he f 
not be Tenant by che Courteſy unleſs the Child uh 


nt Parr VIII. Pairng's Caſe. 35 
th by his Wife be heard () to cry; for by the Cry it is proys (4): And. 35. 

1 the Child was alive; idee gere. But he ſaith before — 4 

i the ſame Chap. If rhe Huſb. have Iſſue crying or alive; ſo 30. 1 Dyer 2% 1 

that in his Opin. the Crying is not neceſſary ; for it is true, if 25. pl. 103 

the Iſſue be born alive, it ſufficeth, and the Crying of the | 

Child is but a Proof that it is alive : And this is well prov'd 

ly the Form of Pleading,(which is the ſtrongeſt Proof in Law) 

forthe Pleading in ſach Caſe is, Quod uæd A. G. fuit ſeift dete= (co. Li. FR 

went pred' in d nico ſuo ut de feodo, & fic inde ſeifil cepit in vir | 

. per quod 11dem F. & A. fuer ſeift' de tenement” præd cum 

yl is d nico ſuo ut de feodo in jure iffus A. ipfq: fic inde ſeiſii 

exifent” habuer” exitum inter eos, 8c. poſteaꝗ; pred' A.uxor pred: 

J. bit, idem ?; J. ip ſam ſupervix, & ſe ten in tenem præd ac 

nie furt 1 in d nico ſuog ut de lib tenem, ut tenens inde per 

Ang. And if in that Caſe Iſſue be taken, quod non habuer 

rium, &c. the Effect of the Iſſue ſhall be whether they had 


die born alive, quis mortuus exitus non eft exitus; and the 
pi Crying is but a Proof of the Life. Vid. 28 H. 8. (c) Dyer 25. (H Dyer 253 
it 


ut in the Caſe at Bar, to remove all Scruples, it was found Pr :3% O-Bend. 
that the Iſſue was heard cry. And in this Caſe it-was wel} hd "A 
obſery'd, that Clanvil, Bratton, — and Fleta, may be 

woched for Antiq. and Ornam. in Caſes where they concur 

with the later Authorit. of Law, and do not impugne the com. 1 
ge and Allowance in judicial Proceedings at this Day. 622 = 
If the Wife be deliv. of a (e) Monſter, which hath not the (e) Co. IK. 255. 
Shape of Mankind, it is no Iſſue in the Law; but altho' the 
ue have ſome (f) Deformity or Defect in the Hand or Foot, 
ind yet hath human Shape, it ſuffi:eth ; and therewith agrees 
Iratton ubi ſupra. tem, f cum partum cdiderit, tamen prius 
lin ad mn, & cum clam emitt deber', emitt rugit”, & hinc 
Ne quod ten non debet exceptio (i. e. ten non deb' per ke ang) 
Ne partus mon ſir eſt cum non na ſcat ut homo ; Sed non dico part 
wnſt” licet natura memb' minuer vel ampliaverit, minuer, ut in 
elt digitor * . ampliaverit,ut | plur dig itos vel articul 
put ſex vel pluret, ubi non debet hab niſ quing; fi inutila natwe + 
u memb', wt , curvus fuer, vel 1 vel mem 10r1u0ſe 
Mer. 3. In ſome Caſe the Time of the Birth is materia} 

nd in ſome not; and therefore when the Lord Dyer was Serj. 

it was (as he himſelf ſaid in the C. neg of Counſel with- 
WCaſe: One Reppes of Norfolk took to Wife an Inheritrix, 


Cf) Co. Ut. z% b. 


in * great with Child oy * — 2 CR 2 
the Iſſue was (:) ripped out of her Belly alive, and by ( Co. I. 2 b. 
Reference out of the Chanc. to the Juſt. they reſplv'd, That b 2 8 
Would not be Tenant by the Curteſy, for it ought to begin 

V Idue and be conſummated by the Death of the Wife, 


F 3 ard 


hh, 


PA te + Caſt. Parry vir 7 
and-the Eſtate of Tenant by the Curteſy ought to take away 
(+) Co. Lk. de immediate Deſcent. But if a (2) Man th Iſſue by his 


Wife, and afterw. Land deſcends to the Wife, ifs, be the Go nn 5 

, or dead at the Time of the Deſcent, he ſhall be Tenant by the 
=. Curtefy, for the Time of the Birth of the Iſſue is not materia] 
if it be in the Life of the Wife. 4. In reſpect gm Manner 

0) co. Lr. ac b of Inheritance; as if (b) —— be di iven to a Woman, and 


a the Heirs Males of her Body, and the takes a Huſb. and hat i 

| Idue a Daught. the Huſb. ſhall not be Tenant by the Curteſy ile 
for the ine cannot by Poſſibility inherit the ſame La he 

and ſo out of the R ar. Littl. and of the Judgm. in 21 H. e 


C0 Perk. S. 455. And at the Com. Law, (c) if Lands had been given to Huſh) 
SS and Wife, and to the Heirs of their two Bodies otten, and 
they had Idue, and the Huſb. died, and ſhe took another Hu- 
tband and had Iſſue, the 2d Huſband ſhould be Tenant by th 
Coen ze. a, Curteſy; and ſo is it adjudged in * 30 E. 1. Form. 66. which 
2 that the Iſſue by — 2d Huſb. might ly inherit; 
7 Li.15a for at the Common Law after Iſſue, it was taken to (d) thut 
E Purpoſes that the Tenant in Tail had a full F ny le, * 1 
© 83+ alien. 2. To forfeit it by Attainder of Felony, as the 
in . 6, & 7. b. So that altho' the Tenant a 
wards died without Iſſue, the Land ſhould not revert to th 
Donor. . 3. That the Tenant in ſpecial Tail, by having Iflue 
bad a full Fee-ſimple to make the Lands deſcendable to her 
ro Iſſues by any other Huſband ; For as by her (e) Alienation, 
ſhe might make Strangers ro the Blood to be abſolutely in- 
: | heritable; ſo by Conſtruction of Law, after Iſſue had, all li 
ET. neal Heirs of her Body, by what Huſband ſoever they were 
; begotten, ſhould inherit her, as a Benefit and Incident tactte 
annexed to her Eſtate by the Law; for it was ſaid, that b 
the having of Iſſue, it was a Gift and Diſpoſition in Law tec 
the. Huſband for his Life; ; which Diſpoſition and Alteratic 
of the Eſtate, altho' it be for Life, tacite as an Incident tt 
| it, makes the Iſſue of the ſecond Huſband inheritable. 

Des Lr. if a (F) Man hath Iſſue a Son and a Daughter by one venter 
and a Son by another venter, and dies, if the elder Sor 
makes a Leaſe for Life, againſt whom the Wife of the Father 
recovers Dower, and afterwards the elder Son dies, the viſt 
ſhall. have the Reverſion in Fee, becauſe. the elder Son bath 
alterd the Reverſion by his Leaſe for Life, and the T 
nant in Dower leaves the Reverſion in the Leſſee for Lik 
Vide 7 H. 5. 4. But that the Iſſue of the ſecond Huſband 
mall inherit! in ſuch Caſe, is directly prov d by the Statute 6 
n Inft, Thy Donis conditionaltbus, (g) Nec habeat de cætero ſccundus vir 
Juſmod: mulieris aliquid in tenemento 7 dato - condittont 
fl mortem ux0ris - per leg 78 ar if, nec exitus de þ ecun 
do viro & muliere ſucceſſi $6. hered': For if the Iſſue 4 th 
2d Huſb. ſhall not inherit, the 2d Huſb. ſhall not be Tenant 

by the Curteſy ; as it was „t ed in the ſaid Caſe in 


21 H. 3. And 2 ubi ſupra, , Lex tagyen ifts ad ſccul. 


* ' — 8 7 
er VII. Paix x' Caſe. 36 
ire non extenditur, eo quod palam inhibetur per flatutum: 
ur after Iſſue had, the Tenant in Tail at the Com. Law 
Ld not ſuch a Fee-fimple, that his (a) collateral Heir which Ce) co. Lx. 194 
not Heir of his ſhould inherit. And if Land were 
en before the Stat, to Huſb. and Wife, and the Heirs of 
their two Bodies, and they have Iſſue, and the Wife dies, 
ad the Huſb. takes another Wife, ſhe ſhall be endowed, as 
tisheld in 12 H. 4. 2. Marthams Caſe; and by Conſequence 
de Iſſue, which ſhe by Poſſibility might. have, ſhall inherit | 
tie Land. And vide Fitz. tit. Tail 2. and mark the Agreem'” 33 
the Law in both the ſaid Caſes. And where Lit!l. ſaith, (b) (0 c. Lit 4. # * = 
Heir to the Wife, theſe Words are very material; for : 4 
tat is the true Reaſon, that a Man ſhall not be Tenant by 
the Curteſy of a Seiſin in Law, for in ſuch Caſe the Iſſue 
wohe to make himſelf Heir to him who was laſt actually 
filed, Cc. Vide 11 H. 4. 11. 40 E. 3. 9, Cc. And the | 
Tenant by the Curteſy ſhall be attendant to.the Lord para- = 
nount, which he cannot be, becauſe the Wife died before > 
be was actually ſeiſed : But Tenant in Dower ſhall not be - 

) Attendant to the Lord paramount but to the Heir, and (cs Co. 135. b. 

terefore ſhe ſhall be endowed of a Seiſin in Law. And the Nl 68g. 

Caſe at bar is directly within the ſaid Maxim, for the Iſſue of 

b&e Huſband which he had by his Wife, might by Poſſibi- 

ty have inherited the Wife, 2. It appears, That at the 

tom. Law the Hufd. ſhall be Tenant by the Curteſy if he 
kth Iſſue, altho' afterwards the Wife dies without Iſſue, as 4 

1s adjudged in (d) 30 E. 1. ubi ſupra, and this Caſe is not cd) Antez 35. b. 

rained by the Stat. aforeſaid, 3. Litt. lib. 1. e. 4. fo. 7. agrees Ce. I. 25. 4. 
Aich this Judgment, for he ſaith, That (e) Tenant by the L. 5. 35. 
Urteſy of England is, where a Man takes a Wife ſeiſed in 

fee-funple, or in Fee-tail general, or as Heir of the ſpecial 

Tal, and hath Iſſue by the ſame Woman, Male or Female, 

rd or alive; be the Ifſue afterwards dead (note that) or 
Mie, if the Wife dies, the Huſband ſhall hold the Land 
wing his Life by the Curteſy of Engl. So that it appears 
lum that it is not material whether the Eſtate Tail con- 
bes or not. 4. It appears, That the true Reaſon of Dower. 

id the Reaſon of this Caſe, (ſcilicet ) the Poſſibility of the 

We to inherit, c. are all one. And if (f) Tenantin tail (0 Co. Li. zo. 
lakes a Huſb, and hath Iſſue and dies, now the Huſb. is Tenant. | 
the Curteſy ; and altho' afterwards the Iſſue dies without 
the, ſo that the Eſtate Tail is determined; yet. his Eſtate 
continue, for it is not deriv'd merely out of the Eſtate 
iche Wife, but is created by the Law, by Privilege and Be- 
ſit of Law tacite annexed to the Gift. 22 


F 4 Paſch:- 
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BARRETRY. 
OT A, On Evidence upon a Traverſe of an Indictment 
5 of Barretry, it was held per. Curiam, that a common 
Co. Lit363-2 () Barretor is a eommon mover and ſtirrer up or maintain» 
at. 7, er of Suits, Quarrels, or Parties, either in Courts or in the 
Country : Tn Courts of Record, and in the County, Hun- 
dred, and other inferior Courts: In the Country in (b) 
three Manners : 1. In Diſturbance of the Peace. 2. In ta- 
king or detaining of the Poſſeſſion of Houſes, Lands, or 
Goods, &c. which are in Queſtion or Controverſy, not only 
by Force, but alſo by Subtilty and Deceit, and for the moſt 
Part in Suppreſſion of Truth and Right. 3. By falſe Inven- 
tion, and ſowing of Calumny, Rumours and Reports, where- 
by Diſcord and Diſquiet ariſe between Neighbours. And 
all the ſaid Qualities of a common Barretor are prov'd by 
the Indictment of one for Barretry, and by our Books: For 
firſt it is ſaid in the Indictment, Quad eff communis Barreflatir, 
within which Word is included a Quarreller in his own 
Cauſe, and a Mover or Maintainer of Quarrels between o- 
_ ke the may 7 in — of Truth and Right: 
2 Inſt. 225- this appears by the Statute of Weſt. 1. (c) cap. 33. It i 
— provided, T hat no Sheriff ſuffer any 1 e 
ers of Quarrels in their County-Courts, c. In 40 Edw. 3. 
C0 Fx. Decics 25 B. the (d) Plaintiff counted in a Decles tantum, that the 
1 tors in an Aſſiſe took of certain People who wer 
Barretors and Embracers of the ſaid Suit, ſcilicet, of every 

one 20 5. which was in a Cauſe depending in a 
Ce) 3 laſt. n. of Record. The Statute of (+) Regmen, the King wills and en- 


ae, that none Jn complaining nor in anſwer 


Os 
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LW Parr VIII. The Caſe of BARRETRx. 97 
ke not ſurpriſed nor encompaſſed by (a) Hockettors or Barre - (; Inft. a7 
vors; that the Truth be not followed, and the Treſpaſſes re- 
main unpuniſhed. And the Stat. of Weftms. 1. c. (b) 18. For- rr 
much as the common Fine and Amerciament of the whole 4% 4. 
County in Eyre of the Juſtices for — — and other 
Treſpaſſes is unjuſtly aſſeſſed by Sheriffs and Barretors of the 
Counties, ſo that the Sum is many Times increaſed, and the 
Parcels otherwiſe aſſeſſed than they ought to be, to the Da- 
nage of the People. And that will be ſufficient to excite or 
maintain Quarrels in Courts: And for moving or maintain- 
ing Quarrels in the Country, Littleton; lib. Fa cap. Warranty, 
fil 158. If (c) A. de B. be ſeiſed of a Houle, and E de G. — 2} 
vho hath no Right, enters in the ſame Houſe, claiming the C N — * 
Houſe to him and his Heirs, but the ſaid A. continually dwells 
ache ſaid Houſe ; in that Caſe the Poſſeſſion of rhe F, reehold 
ſhall be continually adjudged in A. c. But if the ſaid E G. 
makes a Feoffment to certain Barretors in the Country, to 
ure Maintenance of them in the ſame Houſe, by a Deed of 
Foffment with Warranty, by Force whereof A. de B. dares 
dot ſtay in the ſaid Houſe, but goes out of it, Oc. this Ware 
ent WF unty commences by Diſſeiſin. By all which, and by many 
non Wother Authorities which might be cited it appears, That z 
in-Wonmon Barretor is a common Mover or Maintainer of 
the WW Quarrels, either in Courts, or in the Country. If it be 
un- ed why this Buſy Body is called Barretor? Some derive a a 
(9) Wd) Barretor from the French Word (Barratem) which fig-C4) Co. Li 
ta- es a Decei ver: Others, from the Latin Word (Baratro * 
„or lich ſignifieth a vile Knave, or Unthrift : Others, be. 
nly Wauſe they maintain Pleas at Bars in Courts, or ſtir Cauſes 
molt Wk Suits, derive this Word (Barretor ) from two legal 
ven- Words; (Barra) which ſignifies the Bar in Courts, where 
ere-WCauſes are debated, c. and (Rettum) which, as a pears in 
And ihe Writ de Homine Replegiando, in the Regiſter, ſignifies a 
Lime or Offence ; and becauſe a common Barretor is prin- 
Wally an Offender in moving or maintaining of Quarrels 
K Barre, ſcil. in Courts, or in the Country, which are Cau- 
g of Suits in Courts, he is called a Barretor, or bar Of- 
der. In the Civil Law, Barmuteris dicitur quando Ju- 
petit aliquid indebitum ut Fuftitiom faciat. But in the 
of England, this Word (Barrett) doth ſignify a 
Qurrel, whence he who moves or maintains inks 
balled a Barretor, and it is ſo expounded by the whole 
fliament, in 33 E. 1. in Stat de Conſpi” where the AQ 
th, Stewards and Bailiffs of Great Lords, who by 
ar Seigniory, Office, or Power, take upon them to 
Rntain or ſuſtain Pleas or Barrets, for other Parties than 


: 


1 


= 
: 


, 7 


the Ink 


CL tas in the 
. Junmietor, 


RES HE” 


| ds and Quarrels, and is a- 
gainſt the Law of God, Levit. 19. Non facias Calumniam 
ro xine tuo: Seminator litium & di ſcordiarum inter vicins; Wl - 
und from ſuch Seeds preſently grow up many ill Herbs, Ini- 
wicus. ham - ſuper ſeminavit ziaania. And that is againſt the 
| C4) 5 co. v. a. Common for (b) Expedit reipublice, ut ft finis litium. 
— 7:3..900 And: this Barretor is Sewinator litium, &c. and that is like- 
98. d. Co I. wiſe againſt the Law of God, Levit. 19. Non eris ſuſurro in 
& _ In ancient Indiatments, after theſe Words, Pacit 
Domini Regis Ferturbator, theſe Words are added, & Ofpref- 
for vicmorum ſuorum, and that is either by Force, as in the 
Caſe of Littleton, in taking or keeping of Poſſeſſion, or by 
Fraud and Malice, under leur of Law, as by Multiplicity 
of unjuſt and feigned Suits, or by Information on Peml 
Laws, either in his own Caſe, or in malicious bringing of 
a ſpecial Supplicevit, or Latitat, of the Peace; and all this 
by Fraud and Malice, to enforce the poor Party ad reli. 
 mendam wvexationew, to give him Money, or to make othe 
Compofition; and this is the moſt dangerous Oppreſſor, for 
he oppreſſes the Innocent by Colour and Countenance of the 
Law, which was inſtituted to protect the Innocent from a 
n and Wrong: And therefore the ſaid Words i 
the old Tndiaments (if the Truth of the Caſe be ſuch) are 
material to be inſerted in the Indidment of Barretry. 
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In the Common Pleas. 
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„ GRIESLEY's Caſe. 


IN a Replevin bro ht by Thomas Kineflon againſt Richerd Co. Et. n 
| Baily the Elder, —_ Richard 4 be N in a%* 9 
Pace called Stockings in Kingſton, in the County of Stafford; 


fre manerium predifÞ ad eſſendum Conflabularium de King flon 
Yan” tunc proxim ſequen', qui guadens bomo fic clectus 1 
gun 


— — 


4 
% 
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F. N. N 75. *. 
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KR GxrriESLEY's Caſe. Pak r VIII. 
eim illud pro ano anno exercere per totum tempus prad con ſue. 
vit, & 7 ſent fuerit bujuſmod: electioni tunc 5 totum = 

Pus fred jurari conſuevit per ſeneſchallum curie pred” in aper 
ts curia 4d officum illud exercendion. And that at the Court 
of View of Frankpledge held at the ſaid Manor, 5 Ott, 
28 Elia. before John t, then Steward of the ſaid The. 
mat Grieſley of the ſaid „the ſaid Thomas Kingſton be- 
ing an Inhabirant within the ſaid Manor, was, according to 
the ſaid Cuſtom, choſen to be Conſtable of Kinoffon, fre 
fro uno an tunc proxim ſequen' by the Jurors and Preſenters 
of the ſaid Co and he being preſent in Court waz 
charged by the ſaid Steward to take rhe ſaid Oath, which 
he utterly refuſed to do, and __ in Contempt of the 
Court, ch quod prad Johannes Newport, adtunc ſene ſchallu 


| 

| 

indem Curie finem Centum ſolidorum ſuper præd Thom Kins. i *© 

fon adtunc in eadem Curia impoſuit. And becauſe the ſaid Fine 

of _ was not paid to the ſaid Tho. Grieſley,the Defendants ll * 

made conuſans, as Bailiffs of the ſaid Tho. Grie ſley, of the 

Diftreſs of the Plaintiff's Cattle, in the Place where, Ce. 

upon which the Plaintiff did demur in Law: And in tha © 

e theſe Queſtions were moved and debated; 1. Whether Ml © 

the Steward might impoſe a Fine in this Caſe. 2. Whether 0 

this Eine ought to be affered or not. 3. Whether the Lord t 

of the Leet might diftrain for ſuch Fine, without a CuſtonW ® 

enabling him ſo to do. As to the firſt it was reſolved, fr la 

totam Guriam, That if any Contempt or Diſturbance to by 

the Court be committed in any Court of Record, that th 

the Judges might ſet upon the Offender a reaſonabl . 

Fine, 8 x Leet is a Court of Record, and the Steward i K 

Cs) D. . Judge there; and therefore, if any Contempt (4) or Dil lag 
Li. 233-p-14- turbance to the Court be made before him, he may ſet a re: he 
470. 1 Roll. Rep, fonable Fine upon the Offendors: As if the Bailiff of — 
22 — Leet refuſes in Court to execute his Office, the Steward ma 10 
24%, ir. Cr. ſet a reaſonable Fine upon him; and therewith agrees tl 0 
. eb Book in (b) 7 H. 6. 12. l. So if a Tithingman refuſes f ne 
Dall. Rep? 3- make a Preſentment in a Leet, the Steward ſhall ſet a re: 4 
B. Lecr 5: 36. ſonable Fine upon him, as it is held in (c) 10 H. 6. 7. 4. & f 
Cc.) Br. Lect 36 if one of the Jurors in a Leet depatts without giving his Ver ; 
Br. Le7 E387 dict, he ſhall be fined by the Steward, as appears in the Boone 
2 Roll. Rep. 3. a * : > Bar 
24 Co. 43. b. of Entries, Title Amerciament in Debt, fol. 149. Et fic dr Sm 
| milib. But Courts which are not of Record cannot impoſe E 
Fine, or commit any to Priſon. As to the ſecond, it wi FX 

objected, That the Fine in the Caſe at Bar ought to be 4 Lars 

fered ; and to prove that, the Statute of Magns Cha g 

» T4. Liber homo non amercietur pro parco Delicto m . 4 6 

to 11 Co. 43.4 (di) ſecundum modum illi delicti, & pro magno delitto ſerunis 102 


e magnitadinem delicti, ſalvo, Cc. & nulle rad mifericrs 
„ * i — | * 


Fines 6 


- 
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EN Par VIII. GrtzsLEy's Caſe. 
ea nif per Sacrum' probor & legal How' de vicineto : 
Canntes autem & Barones non amercientus nif per pares ſugs,Cc. 


Borough, or Town, nor any Man, ſhall be amerced with- 
* Fa ar onable Cauſi 


and according to the Quantity of 
the Treſpaſs ; a Freeman Lin his 5 2 


And by the Stat. of e. 1. (a) c. 6. it is provided, No Ci- (=) 2 Iaft. 269; 


chant ſaving his Merchandize, and a Villain ſaving his Gain- 

N. age, and that by their Equals. And (b) 10 E. 3. 9, and 10. S. g. 
was cited, and ſtrongly urged, where the Caſe was, That 1 Rall. Ren. 73. 

en nen, Freeman brought a Replevin againſt the Abbot of 


h 2amjey, and others, that they had wrongfully taken his Cat- 
ade Fr. The Abbot avowed the taking, by reaſon he is 
"WY Lord of the Hundred of F. within which Hundred he hath 
Leet in the Town of A. (where the Plaintiff is reſiant) 
to hold once a Year, ſcil. every Year after the Feaſt of St, Mz 
chael, when he will warn it, Cc. and at the Leet warned and 
held there at ſuch a Day, Oc. twelve were ſworn to preſent 
Things preſentable, which belong'd to their Oath, and that 
the ſaid William was one of them; and after they had receiy- 
ed the Articles, they were commanded to anſwer to the Arti- 
cles, and to preſent, Cc. and they refuſed ; for which Cauſe 
the ſaid Will:am, and the others were amerced, and the A- 
mercement of him was affered to half a Mark; and for the 


ny faid half Mark he did avow : And there Exception is taken 
1 1 * Aſhton to the Avowry, becauſe the Amercement was upon 
cha them all in Common, and the Aﬀerance of the Amercement 
nab 1 ſeveral, ſeit upon William half a Mark, c. Parning, 
ard io | ſhould be thus according to Law for becauſe all refuſed 


ſtall be amerced, but every one ſhall be affered by himſelf, ſe- 


** tendum quantitatens delifii; as in Aſſiſe of Novel diſſeifn all 
Farbe Diſſeiſors ſhall be amerced, and affered each by himſelf. 
on, If a Decenary or a Town is amerced in Eyre, the Af- 


ferement ſhall be in Common, Oc. Parning, It is not like 
the Caſe, for when a Decenary or Town is amerced, there is 
00 certain Perſons named, as there is in this Caſe; and the 
Avowry was awarded to be good: By which it appears, that 
a Fine impoſed for a Contempt in Court ought to be affered. 
e Bool Le which it was anſwered and reſolved, That in the Caſe at 
r, the Fine impoſed by the Steward was well enovgh with- 


but any Afferance, and therefore a (c) Difference between a C 1 Co. 


Fine and an Amercement; for a Fine is always impoſed and 80 — 


* WM ileſſed by the Court, but an Amercement, which is called in men 2, 65. 


latin Miſericordia,is aſſeſſed by the Country. And this Word — — 


icto 1 cherer) is as much as to ſay, ponere in certitudinem, ſeu 14xa= Car. 275. 


cunt eil. to aſſeſs or tax, and the Aﬀerance as much as to ſay 16. 


er) which ſignifies taæare, &c. And this appears by the a. 


*— 


Uellment, or Taxation. And Afferors are Aſſeſſors, or Cie. Bl..244. 
Taxers, and are derived from this ancient French Word (affe- Nell. Rer. 1% 
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> 1 Garxsrzr' Caſe. Paar VIII 
0 . .. ww | „ 7. 1 1 | 
R t Wikies. x 7. (a) 18. whereby it is enacted, That Amerce. 


Jaſtices in Eyre, Ec. ſhall be aſſeſſed by the 
Oaths'of Knights and of honeſt Men; where this Word af. 
ſeſſed is as much as to ſay affered. And the Statutes of Mag- 
ne Charta, and Weſtm. 1. (H extend to Amercements, and not 
to Fines ; for Amercements ought to be affered, or taxed, or 
aſſeſſed per Peres, as if the Demandant or Plaintiff be Non. 
ſute, or if Judgment be given againſt the Tenant or Defen. 
dant, or upon the Bail becauſe the Principal doth not appear, 
or upon the Plaintiff 4 non eff 4 ecut', or pro fal ſo clan. 
ye, or the like, &c. the Juſtices never aſſeſs any Amerce- 
ment, but by the ſaid Statutes they ought to be aſſeſſed per Pe 
ret. But the Court in ſuch faith, Idee in miſcricordis 
| generally, without taxing or l Sum certain; and 
GEN. 3-763 the (c) Clerk of the Warrants in t m. Pleas makes E. 
ſtreats of theſe Amercements, and delivers them to the Clerk 
of the Aſſiſe within every Circuit, to deliver them to the 
Coroners in every County to affere, i. c. to aſſeſs the Amerce- 
ments, which they do accordingly; and ſuch Aſſeſſment by 
the Coronersin every County hath been held a Satisfaction of 
the ſaid Stat. of Magna Charta, by which it is enacted, Quod 
mulls pred miſericord:zrum ponatur ni per Sacrum' prabo & 
legal How? de vicineto: And the Coroners of. the County 
were thought moſt indifferent, becauſe they are choſen by the 
whole County: But if a Man be Nonſuit after the Jury be 
ready to give their Verdict, the Court may cauſe the Amerce- 
ment to be preſently affered in Court by the ſame Jury, as 
it is held in (d) 18 Ed. 3. 13.4. And it ſeems the Stat. of 
Magnus Charta was but an Affirmance of the Com. Law, for 
Glanvile, who wrote in the Time of Hen. 2. Lib. g. cap. 11. 
faith, Eſt autem mi ſericordia Domini Regis, qua quis per jura- 
mentum legalium homi num de vicineto eatenus amerciandus i, 
ne aliqui de ſuo honorabili contenemento amittat. And Fleta, 
Lib. 1. cap. 48. recites the Statutes of Magna Charts, and 
Weſtm. 1. Liber Homo non amercietur, Cc. niß per Sacrum Fa- 
rum ſuorum, viz. probor & legal How! de vicineto, qui facu 
tatm ſuarum noticien babeant pleniorem. And Bratton, b. 3 
c. I. fol. 116. b. ſays, De * ſunt in mi ſericordia Dow 
Regis, & non ſunt amerciati, ad hoc videndum qualiter quis ft 
amerciand. Et ſciendum eft, quod miles & liber homo non 4- 
 meerclabitur niff ſecundum modum delicti, ſecundum quod delifhun 
fuit magnum vel parvum & ſalvo Conienemento ſuo ; (mercats 
vero non ni ſalva merchandiza ſua: Et villan autem, non 
1 vi ſalve wainagio ſuo: Et hot per judicium proborum Hom dt 
25 vnſneto qui affidabunt ſmulcum ſerviente.Comites vero, ve Barone! 


* 


+. 


© $Inſt. 2. 


G) 23 Co. 43. b 


== =8 FS FSS 2 SSS Fr, , / 


tres quod neminem gravabunt 
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paar VIII. Gar EsTE YU Caſe. 
ut amerciandi, niſ per pares ſuus, & 
TH hoc per Barones 42 2 coram 
ricws vero non amerciabitur ſecundum benefsci 
am, ſed ſecundum quantitstem laici feod: ſul, 
dow delicti: Et ad hoc fideliter faciendum affidabunt Amercis- 
Odium, nec alicui deferent 
grepter ( 2 122 audi verunt. Cr ide 
8 Ed. 3. 31. 4. (4) 9 2. 4. 9. 4. 21 Ed. 4. (% Br: Amer- 
h, An Earl, Baron, and Biſhop ſhall be amerced — — — Fe 
and 29 Ed. 4. 9. A Duke to 10 J. Jide () 1 Hen. 6. J. b. in che Br. pon 6a. 
karl of Northumberland's Caſe. Note, that altho the Stat, 54. 5 Co. . 
of Magna Charta c. 14. be in the Negative, Omites & Hh r ans: 
r0nes non cientur uf per pares ſuos, & non niff ſecundum 3 
modus Jelith, yet (c) Uſage hath reduced it to a certainty. Cc > Inſt. 28. 
But note, Reader, as to this Difference be- | 
tween Amerciaments in Actions real or perſonal, of the De- 
mandant, or Tenant, Cc. or upon a Preſentment or IndiQ- 
ment, as for not repairing a Bridge, or a Highway, Cc. and 
the like ; for as it is aforeſaid, ſuch Amercements, according - 
to the ſaid Acts, ought to be affered per fares ; and Amerce- 
ments of any who hath Adminiſtration of Juſtice, or of any 
Officer or Miniſter who hath the Execution of the Ki 
Writs, c. for ſuch Amercements ſhall be aſſeſſed by 
Juſtices or Judges of the Court where the Cauſe depends. 
And there are two Reaſons of this Difference. 1. Theſe la- 
ter Sorts of Amercements are out of the ſaid Statutes of 
as Charta and Meſtm. 1. for two Reaſons. 1. The Words are 
(4) Liber homo non amercietur, &c. extend to private Men, (4) : Inſt. ay. 
and not to thoſe who have Adminiſtration of Juſtice, nor to 
Officers or Miniſters who have Executions of the K's Wri 
Kc. 2. The Words are, Per Sacrm proborum & legalium 
de dieineto, which may have knowledge of the Abilities of the 
Parties, as Heta ſaith, but that doth not extend to the Offen- 
ces of Commiſion or Omiſſion done by thoſe who have Admi- 
niſtration of Juſtice,or by Officers and Miniſters who have Exe- 
ation of Writs, &c. which Offences are done to the Court it- 
ſelf, and theref. by the Court ought to be affered and aſſeſſed. 
The ad Cauſe of the ſaid Diff. is, Quia eventus judiciorum ſuur 
heerti, and the Plaint. or Defen. may have a probable Cauſe of 
Me or Defence till he hears what the adverſe Party can al- 
ledge and prove to the Contrary ; and theref. it is great reaſon ' 
nt ſuch Amercements which ariſe upon ſuch Cauſes ſhould 
be affered per pares in the Country, according to the ſaid Sta- 
ates, and not by the Court. But the Offence of one who hath 
Adminiſtrat. of Juſtice, or of an Officer or Miniſterwho 
luth Execut. of the K's Writs, in point of his Office, is malum in 
Land hath not any Probab. or Colour of Excuſe; and yet both 
de Kinds of Amercements are ſtiled with this Word, ſcil. mi- 


amorem, & quod col, 


fun die, becauſe whoſoever bath the affering of them, ought 
N f | to 


— 
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 GaresLEy's Caſe. PART Vit. 


to uſe great Moderation: And this Diff. appears in our Books, 


mes non miſt Breve, the Record ſaith, Ideo Vicecomes in Miſes 


not the Body, &c. the Entry is, Ideo idem A. in miſericortia, 


(o) br Fine ou 


Br. Amercement 
. 


ek. 
10. Antca ed 


7 — 73. was affered or aſſeſſed, and therefore it ſhall be intended th 


1 Rolls 


in the ſaid Book, Record 2. So if a Habeas Corpus be directed 


and theref. in 22 Ed. 3. 2. 2. John of London's Caſe, in a falſe 


Judgment if the Judgm. be reverſed, the Suiters, who were 


the Judges, ſhall be amerced, and this Amercement ſhall he 
affered by the Juſtices, for the Suiters had the Adminiſtration 
of Juſtice ; and therewith agrees the Book of Entries, ine 
Falſe Judgment, pl. 13. Et quod ſectatores Curie worm fant 

in mi ſericordia, que ** fer Qviam domini Regis hic ad, 

&c. And if the Sheriff returns, Cepi corpus, — hath not 

the Body at the Day, the Entry is, Aeo idem Vicecomes in mis 
ſericordia, & afferatur per Juſtic hic ad, c. And therewith 
agrees the Book of Entries, Capias 19, 20. So if a Writ be 
delivered of Record to the Sheriff to be executed, & Vicees: 


ricordia, & afferatur per Fuſticiarios ad, &c. and this appears 
to a Sheriff, Gaoler, or Keeper of a Priſon, &c. and he bn 


& afferatur per Fuftic ad, &c. Et 2 de Similib. And in L. 3. 

6. 4. it is reſolved by the Juſtices, That that which is afo 
ſeed on an Officer or Miniſter of the Court, is called an A. 
mercement, and not a Fine, but on a Stranger to the Court 
for a (a) Miſdemeanor it is called a Fine, and not an &. 
mercement. But upon a Nonſuit in a real or perſonal Action 
or Bar to the Demandant or Plaint. or Judgment againſt the 
Ten. or Defen, the Entry is [leo in mi ſericordia generally, and 
that ought to be affered per pares, F N. B. 76. So if A, be 
. on a Preſentment, for not repairing a Bridge, or a 
Highway in a Leet; Ideo A. in mi ſericordia, & amerciamentum 
inde afferatur per afferatores in eadem Curia adtunc electus & 
Juretos ad, c. Vide the Book of Entries, Title Treſpaſs is 
Amercements 2. So if one be amerced for Default of Suit at 
a Leet, the Amercment ought to be affered per probes & liga 
ler homines, Book of Entries, Repl' Amercement 2. And u 
to the ſaid Book of (b) 10 E. z. 9. it appears, That the & 
mercement was affered, but it doth not appear by whom It 


be done by the Steward; for in Truth it was a Fine: And it 
is to be known, That if a Jury, or a Leet, tax an Amerct 
ment, it is ſufficient without other afferement ; for the By 
mercement is the Act of the Court and the Aﬀerement of the 
Jury, and therewith agrees 8 H. 7. 4. Vide 7 Ed. 3. 15.b. Af 

ies Caſe. 45 Ed. 3. 26. h. 27. 4. But if the Steward afferes 
Amercement upon the Preſentment of the Jury it is void all 
ſhall not bind, vide 45 E. 3. 27. But the Court ſhall aſſeſs Fins 
and they ſhall not be affered by any others, unleſs it be inf 
cial Caſes ; and that not only upon Contempts and Miſdeme 
nors done in Court, but upon Writs of Capias pro fin 


upon Confeſſions, &c. as appears Trin. 22 Hen. 7. Ron. 58 


Ni 
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| T1 vs GCARIESLEY's Caſe. F 
e, where he who was taken by Capias pro 


iend', & admittatur pro 88. ſolut hic in eur” ad. 
EEC Rob Read capit Juſtic dom reg lic in partem 
"reparations & emendatione ciſtarum pro record de lun- 
rien cuſtod ordinat er prætepto curiæ. And Trin. 
os. in the Hike Caſe, & ſiper hoc finis corundim * 
eee pred afferatur per Fuftic hic ad 25. Kc. But 8 
or appears, and is adjourn d upon a Pain, and makes 
ie, becauſe he ſhall be fined according 
de N Value of his Land, it ſhall be enquired of by 
other of his Companions of the jury; for in ſuch Cafe | 
ont know it, and therewi | 


ide 20 A. pl. 11. And (b) nit dicitar quia (Br. Amerce- 
iibur 7 in F. 85 60. 


oni, and is not traverſable, as it is held in Br. Chah. 109. 
13. 7 e. the Party redeems his Offence for a Sum in K 


for it, and for that Reaſon it is called alſo Re- Hard. 12 
appears in the Judicial Regiſter 31. 2d ſatisſat 

ne Redemptione ſus pro quadam tranſgreſſ. &c. And this 
eee Copies pro fine, which Fine is expreſſed in the 
Word Redemption; and the Stat. of Marlclriage, 

_—_ (c) Non ideo punjatur Dominus per redemſtionem, i. e. () 2 Inf 103. 
Another Difference is, if a Man be convicted be- 
the Sheriff in the County of a (d) Recaption, he ſha}l(a) :: Co. 43. b. 
my amerced,: but if he be convicted thereof in the Com. 2262 <5.» 
be ſhall be fined ; and the Reaſon of this Difference vz. 4. 
e che County Court is not a Court of (e) Record, and 1 = 
Wore cannot impoſe a. Fine; for no Court can fine but ho 
Court which is a Court of Record. Vide F. N. B. 73.4. 
ey theſe Differences you will the better underſtand your” 
ich are- plentiful in theſe Matters. As to the 
Point it was objected, that for an Amercement of 
preſentable in the Leet, the Lord may (f) diſtrain, (dre Ma 
ar for a Bane impoſed by the Steward; but of that an e . 
Deb lies. To that it was anſwer d and reſolv' d, 1 Rolls 665 
rie two. Manner of Offences, ſome. done out of 0 
ad ſome done in Court; of thoſe which are done 

3 Court, the Jurors of the Leet have Conuſance, and 

re Power to preſent them, and to aſſeſs an Amerce- 

err chem, but 


E * * * 
” 


1 


and therefore may impoſe à Fine for them, C gl. g 470: 
eof need not make Enquiry ; fo that thoſe who Rol. er. 3 
Coaufunge of the Thing are 21 to impoſe a Fine or CRA gs: 
nent for the ſame Thing; and if for the Leſs 


. c | WF 1 Rolls 655, - 
ncident of common Right, 3. for1zort, 1 Rol. Rep, 201. 


s o impoſed for Offences dene in the'very Court e. 5 v4 
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ages that he might be admitted 4d flacm ſuu dn 46; 


ney, and which makes an End of it, and of his Im- GCSE 120d « 6a 


hac. Was 


* r Contempts (g) and Miſdemeanours (4) Sa 5 
Not before the Steward himſelf, he hath Conufance 211. Pl. l. 0G, 


I Rolls Rep. 33. * 


Fe | 
42 A ment of Offences out of Court a py) ur Cor 456 6. | 
WG ſhall be inc ne 
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ment, and both impoſed by Authority of the Leet: And 


Leet than Offences committed in the Court itſelf, ſo for no 
Su 
A 


F. N. B. 100. 23 H. 8. Br. Leet. 37. 


 flabularum, &c. well agrees with the Law; for the Com 
- Lawrequires, that every Conſtable ſhould be idoneus hom); 


when need is, diligently ; and not for Impotency or Poyer. 


co. 5. b. 


S uiſt. 624, 6325 


(035 Co. 57. b. 


Y f. x. c. loge an ancient Officer, be (c) minus idoncus ad Officium illu tx 


| 1 
(YF. N.g. 16; 164. Regifter 177. i. e. If the Coroner be (d). ſenio confrallus 
aut morbo para 
Lamitatu non 


a Diftreſs ſhall be incident, quis quod licitem oft pro aner, 


law to be idoncut who has theſe three Things, Honefy, 


neglect the Execution of their Office in other Points, than 
live: And the Commonwealth conſiſts in the well ordering 


- } 


; * GaresLEY's Caſe. 7 


- 


& pro ma jure licitum eff ; and a Fine is more than an Amerce. 


as nothing is more naturally to be puniſhed by the Court 


m-impoſed for any Offence, by Authority of the Leet, 
Diſtress is more incident than for ſuch as is impoſed for 
Offences done- in the 1 Vide 8 74% 2. Avery 
194. 41 Ed. 3. 26. 45 E. 3. 8. 47 E. 3. 12. 2H. 11 H. 
— H. 6. = 10H. 6,7. 12 H. 7. by: 268 7. AS nag 
d it would be hard 
to drive the Lord to his Action of Debt for every ſmall 
Fine or Pain, but the Lord may diſtrain and ſell them, ot 
diſtrain and put them in the Pound, at his Pleaſure, 
Note, Reader, The ſaid Cuſtom, Cc. Elzgere unwn idone. 
um hominem de inhabitantibus infra manerium ad eſſendum Cun- 


r At $.=_- = 


i. e. apt and fit to execute the ſaid Office; and he is ſaid in 


Knowledge, and Ability; Honeſty, „to execute his Office 
truly without Malice, Affection, or Partiality ; Knowledge, 
to xnow whar he ought duly to do; and Ability, as well in 
Eſtate as in Body, that he may intend and execute his Office, 


ty to neglect it; for if 795 ſhould be choſen to this 
Office, who live by the r of their Hands, they would 
rather ſuffer Felons and other Malefactors to eſcape, and 


cave their Labour, by which they, their Wives and Children 


of particular Towns, and Order will not be well obſervid 
in them but where the Officers are idonei, i. e. Ho 

Knowing, and of Ability. And this Word (a) idonew 8 
oftentimes in Law attributed to thoſe who have any Uſice 
or Function; and therefore if a (b) Coroner, who is allo 


equendam, it is a good Caufe to remove him. FE. M. B. 16} 


71 fercuſſus, aut terras & tenementa in en 
bet, aut electus eſt in officio Vicecomitis, 
tor he onght to be chofen Coroner, ui melius ſcrat, & 
poſſit officium illud' intendere, 28 appears by the Words 6 
the Writ de Coronatore eligenda, E N. B. 163. Rrgift. IN 
And ſo. he who is Conſtable ought to be idonem, 1-5 
qui melius ſciat & poſſit Offcium illud intendere. And 

Letters Patents of incorporating of Inhabitants of a 9 


* 


| 2 ; | 
* 4 


. 


AG OH HS SD©T 5X FR. ry 


— 
— 
— 


S 


- by * b * * * , a 
a 7 K . g = 8 * 1 q 9 
— LH l — * 
- ” . . ” nw . 
* 1 
. 


Mar VIE Gries tvs Caf. 


into Mayor, or Bailiff and Burgeſſes; the Words are, © 
W de ſerp/is ehgere poſſunt unum hominem idoneum, 972 
wines 1doneos,” &c, and the Law requires, that he whom 
the Patron preſents to a'Benefice be perſons idones, for che 
Words of the Writ of Quare impedit are, Preſentare idoneam 


5.5 & literatum ſcientia ſunt decorati. And if one be 
ed Conſtable who is not idoncus, he by the Law may 
be diſcharged of his Office, and another Man who is idoneus 
wpointed in his Place. | . 
R 8 f 


ſonam ad Ecclefam de, &c. G proprie dicuntur idonei, ui 
of 00 & volunt in Ecclefis deſervire, ſcil. qu moribus, boy 


— 
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+ WHIT TINGH AM's Caſe. 


TH E Cafe in the Sta Chamber, Hill. 45 Eliz. was, That 
3 | Richard hit inghas das ſeiſed of three Meſſuages, Cr. 
Y in Craford, in the County of Kent, held of the Queen in 
| Socage, as of the Manor of Newhery in Craford in Fee; and 
_< by his Will in Writing deviſed them to Prudence, his Ba- 
ſtard Daughter, and her Heirs, and died. Prudence, _ 
4 


_ —— within Age of 21 Years, by Deed, as was pretended, 
_ 8 enfeoff Stephens and others of the ſaid Tenements in Fee, and 


died within the Age without Iſſue, and whether this Feoffment 

ſhould prevent the Queen of her Eſcheat was the Queſtion; 

| and on Conſideration had with the two —— it 
C4) Dyerts, Was reſoly'd, Thar if there be Lord and (a) t-tenant, 
pLz2. 4Co. 125.2 and the Infant makes a Feoffment in Fee; and executes it 
4% 7 ink. . by Livery of Seiſin by his own Hands, and afterwards dies 
45 K. 3- 13-2 without Heir, that the Lord ſhould not take Benefit of any 
TH. 5. * Eſcheat in that Caſe. And as to that, it is to be known, 

3 Vulttr 272. that there are three Manner of (6b) Privities ; ſcil. Privity, 

— OC , dn in Blood; Privity in Eſtate; and Privity in Law, Privie 
>. 23-2- 400. 123.b in Blood are meant of Privies in Blood inheritable, and that 
g. 5c. is in three Manners, ſc. inheritable as General Heir; inherit- 
> able as Special Heir, and inheritable as General and Special 
Heir. Privies in Eftate are, as Joint-tenants, Huſband and 

Wife, Donor and Donee, Leſſor and Leſſee, Cc. Privies 

in Law are, when the Law without BI or Privity of 

Eſtate, caſts the Land upon one, or makes his Entry lau- 

ful; as the Lord by Eſcheat, the Lord who enters for 

Mortmain, the Lord of a Villain, Cc. And firſt, File 

Cc) 3 Bulſtr.52, vies (c) inheritable, as General Heir, ſhall take Bene- 
2 Init. erz. fit of Infancy; and therefore if an Infant, Tenant in 


1 5 5 > R I R . * f 
= Palm. 334: 234. Fee-· ſimple, makes a Feoffment and dies, his Heir ſhall = 
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Parr VIE WartTTINGHAM's Caſe, 
The fame Taw of him who is Heir General and Special: 
As if a Man gives Land to one and the Heirs Males of his 
Body, and the Donee within Age makes a Feoffment in 
Fee, his Son, who is Heir General and Special, ſhall enter: 
The ſame Law of him who is ſpecial Heir, and nor general; 
u if in the ſame Caſe the Donee had Iſſue two Sons, and the 
elder had Iſſue a Daughter, and the Donee died, and the 
elder Son, within Age, made a Feoffment, and died without 
Iſue Male, the younger is Special Heir per formam doni, and 
ſhall avoid his Brother's Feoffment, altho' he be not Gene- 
nl Heir, becauſe he is Privy in Blood, and has the Land by 
Deſcent : So if Lands be given to one, and the Heirs (2) Fe- (a) co. Lit.; 3 
males of his Body, and the Donee having Iſſue a Son and ö 
„ Daughter, makes a Feoffment within Age and dies, the 
Daughter being Heir Special, (to whom the Right of Entry 
deſcends) ſhall enter, and not the Son, who has nothing by of 
Deſcent : So of the Heir in (b) Borough Engliſh ; for in all (4) co. Li. 337. b 
Caſes, when any claims by Deſcent, as Special Heir, he ſhall 
fake Benefit of a Right of Entry, which deſcends to him 7 
for the Infancy of his Anceſtor : The ſame Law if his Anceſtor 
were Non compos mentis at the Time when he made the Feof 
ment, becaaſe in theſe and the like Caſes the Heir General 
cannot enter, becauſe no Right or Title deſcends to him, 
but the Right deſcends to the Special Heir. So if Tenant 
Tail within Age, makes a Feoffment in Fee, and is (c) pe Lis ura 
1 tainted of Felony, in that Caſe the Iſſue ſhall enter for tje 
id lafancy, ger he is not General Heir, for the Blood is corrupted, 
id Alſo Privies in (d) Eſtate (unleſs it be in ſome ſpecial . g.Cn. $24. 
nt WW Caſes) ſhall not take Advantage of the Intancy of the other. 44:. ; Bult. 22 
1; d therefore, if Donee in Tail within Age makes a Feoff-* lt. 433+. 
it vent in Fee, and dies without Iſſue, the Donor ſhall nox 
it, enter, becauſe there was Privity betwixt them only in Eſtate, 
it ed no Right accrued to the Donor by the Death of the 


Re 2 © o&t 


ies Donee. 80 if Ce) two Joint-tenants be in Fee, within Age; (e) Co. Lit. 37 
ny id one makes a Feoffment in Fee of his Moiety, and dies, afl. —_ 
mn, de Survivor cannot enter by Reaſon of the _= eb 

7 


Gmpanion, for by his Feoffment the 1 was ſevered 

lng as the Feoffment remains in Force; and therefore 

at An ſuch Caſe the Heir of the Feoffor ſhall have Dum fuit 

fr s etatem, or ſhall enter into the Moiety : But if two D Rolls Rep. 
at=tenants be within Age, and they join in a Feoffment, b. E 2 
u ſuch Cafe a Joint-right remains in them, and therefore Palm. 254. 
Boge dies, the Right ſhall ſurvive, and the Survivor ſhalt 

we the Right of the Land as from the firſt Feoffor : And 


Neef. I conceive with Lit). cap. (g) Diſcont. 44. that the Sur- (9) Lit. &. 3. C4. 


Me this Miſchief will follow, That the Heir of that Feoffor O Li. en- 
Þ died can t enter, becauſe the 5 -x doth ſurvive, nor = | 


Nor may enter in reſpe& of the Right accrued to him, other- EK. fol. 142. . B. 
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.  - feended to bim from the Huſband; 


co co. Lir.z36.b ed to him. So if an Infant be Tenant pur () auer big 
aA and make a Feoffment in Fee, and Cuy que vie dies, the 


| (Co.1it336b 3, e. that the Huſband might have entred in her (d) Right 


* 2 Co. Lit336b the other, (e) and the Wife by Operation in Law thallþ 


geable 38. 0 


Br. Diſcontinu- certain Lands in the 7 7 Right of his Wife made a Feow 
ance &. : n — dite 
| £1 Collirez.a thereof by Deed indent, to certain Perſons, upon Con 
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_- WarrTINGHAM's Cafe. Pant VIII 
the Survivor enter, becauſe he ſhall not take Benefit of the 
Infancy of his Companion, but that the Survivor ſhall be 
driven to his Writ of Right, which without Doubt he 
may have, becauſe after Feoffment the Joi 
might haye joined in it. And if the Ha within Ag 
makes à Feoffment in Fee and dies, the Heir of the Huſband 
cannot enter to avoid this Feoff | becauſe nothing dey 
the Law doth nog 
reſpect what Eftate the Anceſtor gives, but what Eſtate he 

: had before the Gift, and what Night or Title the Anceſtor 
leaves to deſcend to his Heir: and therefore if an Infant 
be Tenant in Tail, and makes a Feoftment in Fee, and dies 

C201 Rl. 676, Without Iſſue; his (a) collateral Heir cannot Enter to avoid 
7. this Feoffment ; for altho by his Feoffment he gave Fee. 
ſimple, yet when. be died without Iſſue, nothing deſcended 

to the Heir, in reſpe&t of which he could enter: So if Land 

de given to one the Heirs Females of his Body, and he 
has Iſſue a Son, and makes a Fegffment in Fee, and dies 

within Age without Hue Female, the Son ſhall not enter 

in this Caſe for the ſaid Infancy, becanſe no Right deſcend- 


Infant or his Heir ſhall never enter upon the Feoffee, but 

he in Reverſion or Remainder : But foraſmuch as the In; 

- fant himſelf, during his Life, might have entred upon the 

Feoffee in the Right of his Wife only, and not in reſpec 

of any Right which he himſelf had, it ſeems reaſonable 

5 with Littleton, fol. 43. That the Wife in the ſaid Caſe, when 
Oli See the (c) Huſband within Age makes a Feoffment in Fe: 
27. 3. 12 may enter in her own Right, in which Right her Hulband 
Fam. 254+ © might have entred; and .co potiur, becauſe the Huſband 
Heir cannot enter: But if the Huſband within Age takes 

; Wife Tenant in General Tail, and makes a Gift in Ta 

/ to another, by which he gains a new Reverſion in Fe 
there the Entry is given to the Wife for the Caufe aforeſan 


bed! 


** alſo the Heir of the Huſband who has the new Reverſion de 
ſcended to him, may alſo enter; but if he enters, and de 

feats the Eſtate Tail given by the Infant, preſently the ne 

Reverſton by Act in Law vaniſhes from the one, and veſts 


preſently ſeiſed of her ancient Eſtate: for when the Eſtate ti 

is defeated, which was the Cauſe of gaining the new Rev 

*4H.6.2.2.b. the Heir cannot have the Eſtate which his Anceſtor had v6 
kabel. the Gift; for his Anceſt. before the Gift had norhing, but 
Br. Entre con- the Right of his Wife, which determined by his Death, à 
Coldir. nr, is held in * 4 H. 6. 2. where the Caſe was, That a Man ſeiſel 


* 
* , 9 
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that they ſhould leaſe the Lands again to the Huſband and 

Wife for their Lives, with divers Remainders over in Tai), 

the Remainder to the Right Heirs of the Huſband, and at- 

trwards the Huſband died, the Feoffees leaſed the Land to 

the Wife for Life, with Remainders over in Tail, the Re- 

inder to the right Heirs of the Wife, where ir ſhould be 

whe right Heirs of the Huſband-: And in that Caſe it is 

wolv'd, That for the Condition broken, the (4) Huſband's C. co. 1, 
tir might enter; for altho no Right deſcended” to him nf cn 
dom the Huſband, whoſe Eſtate determined by his Death, yet ecab'c 1. In- 
the Title of Condition, which he himſelf created on his 5. Conte. 
Feoffment, and reſerved to him and his Heirs, ſhould de- B. iicoacinu- 
ſend after his Death to his Heir; and ſo a Difference be- ed. 

tween 2 Title of Entry by Reaſon of a Condition, and a 

Mut of Entry by Reaſon of Infancy ; for none ſhall take 

benefit of the Infancy of his Anceſtor, but he who has a 

Right deſcended to him from the ſame Anceſtor ; but the 

Mir may take Benefit of a Condition, altho*' no Right de- 

ſends to him from the ſame Anceſtor. Three other Points | | 
weina Manner reſoly'din the ſaid Caſe of (b) 4 H.6. 1. That © 4M b. 
when the Huſband's Heir enters for the Condition broken, d. br. Tiſcorwi- 
thereby the Feoffment which made the (c) Diſcontinuance is ug & 
Wfeated, and by Conſequence, the Diſcontinuance itſelt is 

Meated: 2. That after the Heir of the Huſband hath en- 

daa for the Condition broken, the Eſtate of the Heir vanithes, 

wdthe Eſtate is (d) immediately reveſted in the Wife, with- CY. Li, 

at Entry or Claim made by her; for the Heir enters by orca 33% > 
the Condition, and not in Reſpect of any Right, and 

lte two Caſes are put to prove it: 1. If Tenanr for Lite 

Wkes a Feoffment in Fee upon Condition, who enters for 
Condition broken, now the Feoffment is avoided, aud 

Wy Conſequence the Reverſion preſently by the Entry reveſt- 

2. If the Huſband himſelf had entred for the Condi- 

Wn broken, it had reveſted the Eftate in the Wife. The 


Wat altho the Wife had accepted an Eſtate for Lite, and ſo b. 
mcluded herſelf by Acceptance to have any Cui in vita, yet 
Nn the Eſtate which the had taken is defeated by the Con- 
Non, the Concluſion by the Acceptance is alſo avoided. 
WeLittleton, cap. Diſcontinuance 43. Privies (J) in Law, ( Palm. 254, 
Lord by Eſcheat, Cc. ſhall never take Benefit of the Pri- 8 den 
ty of Infancy, becauſe he is a Stranger to him; and when Keb. 41. 442. 
Wt Infant dies without Heir, the Feoffmenr is unavoidable, n 
e ame Law of (g) Coverture, and Non ſanæ memoric, able 139. > Pilkah 
fo 2 will better underſtand your Books in 14 Ed. 3. Dum: inf. 4. 
a eaters 6. E N. B. 192. 21 E. 3. 50. Dum fult infra d; nol Revs 


2. 18 E. 2. („) Brev. 831. 30 F. 3. 29. 45 Edw. 3. U Pam. , 
| 6 4 -49 | 
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md Point obſervable in the ſaid Caſe of (e) 4 H. 6. is, COA. « 2. 
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3 | WHITTINGHAM's" Caſe, Part Vit 
434 Edw.3-13." 39 H. 6. 42. 34 K 6. 31, 6 HN. 4. 3. 9 K 
F. 8 Ke. 7 H 4- BY H. 4. 1 3 32 H.6. 27. The ideas 
ee the Book of Aſſiſet, z. b. 7 H. 5. 9. | 
Fo (2) ; nulh. fe. It wWas alſo refolv'd, That if the Eſtate of the (2) Infant 
3  ___ ha@ been upon Condition to be performed by the Infant, and 
1 the Condition had been broken during his Minority, that 
EF  -—- _ the. Land had been loſt for ever. Note, Reader, As to 
co Rard. 11. that, it is to be known, that there axe (D two Manner of 
= x Rolls Rep. 185. Conditions, ſcil. à Condition in Fact, that is, expreſſed,” zz 
| to pay Money, or to do, or not to do ſome other Act, Or. 
| and Condition in Law, that is, implied: Alſo Conditions 
led. in Law are of two Natures, ſcil. (e) by the Common Lay 
e.. 283. b. and by the Statute: And Conditions in Law by the Com- 
1 mon Law are in two Sorts, one which is founded upon's 
1 Confidence and Skill, and the other without Confidence 
| I or Skill; Conditions in Law by Statute Law are alſo of two 
Qualities, ſeil. When the Statute for Execution of the Com 
- - _ dition in Law gives Recovery, and when the Statute-give 
8 an Entry and no Recovery; as to the Condition in 1 
C4) Co. In. Which is founded upon (d) Skill and Confidence, as the 
223. b. Bard. 11, Offices of Parkerſhip, Stewardſhip, Cc. in Fee, which de 
| Cr. Care Sc. ſcend to an Infant, or a Feme-Covert, if the Condition i 
= law annexed to the ſaid Offices be broken, it ſhall bar the 
_ lufant and Feme-Covert for ever; the ſame Law of Liberties 
15 and Franchiſes: But if the Infant or Feme-Covert be Leſſee 
4 (e)-x Rol. 851. (e) for Life, or Tenant by the Curteſy, or Tenant in Dower 
= Seb. . f. amd the Infant, or the Huſband of the Wife makes a Feoff 
9 * ment in Fee, and the Leſſor enters for the Forfeiture, as t 
may, yet it ſhall not bar the Infant or Feme-Covert, bu 
that the Infant or Feme-Coyert, after the Death of the Hu 
band, may enter, for that is by Force of a mere Conditidl 
in Law, without any Skill and Confidence annexed to tl 
Eſtate. If an Infant, or a Feme-Covert, Leſſee for L 
. Plowd.364. commits waſt, and the Leſſor recovers in an Action of (f 
S8. i. 233: D Waſt, it ſhall bind the Infant and Feme-Covert ; For f 
; F. hb I Statute gives the Action to recover the Land. The fan 
——— Law of (g) Ceſſavit, and of other like Caſes : As if an 
fant be Gaoler, and ſuffers an Eſcape, there an Action lie 
3 But if the Condition in Law be by Force of a Stat. Law, wilt 
ed » Toft. 385. gives an Entry, and no Action, as (b) if an Infant, or f 
| Cor Lit. 233. b. Huſb. ſeiſed in the Right of his Wife, aliens in Mortmal 
there, altho' the Lord, of whom the Land is held, enters; 
the Right of the Infant or Feme-Covert is not barred, 
more than in the Caſe of a Condit. in Law by the Com. 
\ wich is grounded upon the Alienation of the Infant Te 
N 5 fror Life, or of the Huſb. Oc. where Entry to the Leſſor 9 
1 ven by the Com. Law. And ſo you will better under 
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3 Jao?0our Books in 31 Af. pl. 17. Br. Covert. 71. Neu. 
1 towell's Caſe 355. Docter and Student, lib. 2. fol. 113. 
13 Edw. 3. Age 54. 14 Edw. 3. 88. 28 Edw. 3. 99. 2 Fin 

Age 132. 9 Edw. 3. 5 . Nel 
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bur vii irre ene 22 43 1 
Note Reader, That a Condition in Law by force (4) of a ( Co. Lit, 64, - 
Statute which gives a Recovery, is ſtronger than a Condi- * _ 
tion in Law without a Recovery ; for (b) if Leſſee - +4 wad 

Life make a Leaſe for Years, and 3 enters into the 233 > | 
Lnd and commits Waſt, and the Leſſor recovers in, an 
ion of Waſt againſt the Leſſee for Life, he ſhall avoid the 

Leaſe for Years, made before the Waſt committed: (c) Bat . Sue 
if Leſſee for Life makes a Leaſe for Years, and afterwards 33+ b. 

eaters and makes a Feoffment in Fee, the Leſſor ſhall not 

woid the Leaſe for Years. So if the Tenant makes a Leaſe 

for Years, and afterwards is attainted of Felony, or dies 

without Heir, the Lord by Eſcheat, altho' he recovers 

Writ of Eſchear, ſhall u iball not we 15 the 5 : = aft 8 

it appeared in e t the ſaid ſuppoſ 

en of the ſai Pridence was executed by Letter (d) (d Ant. 42. be 
of Attorney made by the ſaid Prudence z wherefore it was 28812 E 

reſolved, That it Was void, and that the Land aid elcheat 

phe Queen. = 
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Knight, Lord Kiyvet, John Freeburne, and Roger Rolles, 

de libero tenemento ſuo in Weſtminſter, and made his Plaint, 

de Officio Magiſtr. ludorun pilarum palmarium ( Anglice, the 

Office of the Maſter of the Tennis Plays) Domini Regis nut 

in Weſtminſter; and for his Title ſaid, Quod Officium pred' 

" entiquurs Officum in em pred', quad; Dominus Rex nun 

27. Nov. Anno 5, by his Letters Patents, &c. ex certa ſcien« 

tis & mero motu dedit & concefſit eidem Febhu pred Offciun 

4 Magi Ludorum pilarum palmarium tam infra palatium de I 

pred, 2 —— Alibi dith Dom Regis nunc Angliæ, babend & 

gaudend prad Officium eidem Jehu, 8c. durante Tempore vile 

fur Felu &c. by Force whereof the ſaid Jehn was ſeiſed of 

the ſaid Office, with the Appurtenances, for his Life, and 

that he took and received the Profits thereof to his own 

| Uſtfﬀe, until the Defendants wrongfully, and without W 

Qiſſeiſed him, &c. and the Defendants pleaded, No ß 
No Diſſeiſin. And upon the Evidence to the Recognitors 

the Aſſiſe in this Term, it was held per tot Cwiam, That 

where the Grant was in Engliſh, Of the O ef the King? 
Tennis Flays in Weſtminſter, &c. that this ſhould 

taken in a reaſonable Senſe ; that is to ſay, The Tennis Plays 

for the King's -Houſhold, and not only for the Tennis Play 

when the King himſelf Plays in his Royal Perſon; for the 

King is the Head of his Houſhold, and theref. 4 digniori par; 

the Tennis Plays for his Houſhold may be well called The £ 

Tennis Plays : So where a Commiſſion is made to take Bot 

\ ſinging in Cathedr. Churches &c. or other Places where Chils 


den are taught to ſing, to furniſh the K's Chapel, theſe ron 


7 HU Webb brought an Aſfiſe againſt Sir Thomas Kuyve, 
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ier VIE Janu Wass Caſt. ' 46 
Words by by Conſtruction of Law, bave a Intend- 
nent; fel n taught to A 
.to ſeek and ge „may be taken for 
1 e ex af evil be» ood Pct or th 1 
I 

other, is taught to his Orna Deli it, 
1 and not thereby e . be 

ken again& his Will, or the Condertt of- his Parents or 
var and fo it was refolved by the two Chief Juſtices, 
a the whole Court of Sew-Chambes, Anne 43 Elis. in the 
1 who bad by Colous of ſuch Let, Patents 


taken the Son of Clifton (a Gentlem. of Qual. of Norfolk) who 
his e which Evans for. the 
puniſhed. And in the Caſe at 
Jr ven — ws gr were 2. in what Caſes an (a A. . Liu. 
lay by the Common Law. and in what by the Statute of _ 
rag 2. c. () 25. I is to be obſerved, That at the ons 4 ju 41” | 
Law there was be two Forms of Writs of Affize of Novel gc Inf. 
Niſei n, ſcil. HO fe PO renementd, and Aſſize de Cm - 
gs Faftwr e for his Cattle, Oc. which was ſo (a) neceſſary, that (4 2: 
rn and theref. ir 
yon in gs oof e I. ar 8 2. A,. 451- 11 Hen. 6. 22. 4. 

ks, de Men tenemento- lay of 
Rent, and 1 60 * ings whereof 3 (e) Precipe (c) 2 Inft. 411. 
— at the Common Law. But of (f Profits ap- (/) 2 aft. au 
dender in certe loco, the Statute of Wem. 2. Cap. 25. gave 
in Aſiſe of Novel Diſfeipn, in lieu of a os a which 
n the Remedy fos them at the Common Law, before the 
hid Seatate, as is to be ſeen in 4 E. 3. A. 449. BE. 2. A,. 

16 E. a2. Aff. 370. 31 E. 1. Af. 44 c. And in ſome 
ale, the Statute gives an Aſſiſe in Caſe where there was not 
ny clear and certain Remedy at the Common Law; for if 
due had not ſuch Profits apprender bur ＋ Term of his Life, 
uns held that he ſhould not have a Quod permittat for them, | 
priſe ſach „ 2 was in er, 2 Na a Writ of Right, as * 
9. where in 2 Qnod per mit- 
r E. 3. 38 Edo. 1. Juris us 
5 — e ther 5 
:fe nove Di ocnm h (Eg) in plaid (0 2 Inst 41 
XS And firſt the Statute begins, Cur 

ems capiendis, colligendis, aut recipiendis in alieno ſuing. 
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175 Boſcis, Scil't de Efourriis boſci, & capiend in | 
lay 2. De (þ) nucib & Glendib air froth in alieno (% > Inſt. t. 
the i Wes. which are of Profits to we B. 8. f. 
m in 
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3. F. N. B. 178. Beum, 1. e. 


C5.) Moos 46. £41, uod dicitur a vebendo, 
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337. Br. Chi- 
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Inu WeBs's Caſe. PART VIII. 
ratione bladi ac aliorum Victualium ac neceſſariorum, as Ap- 
parel, Lodging, Waſhing, Cc. in certo loco annum rech. 
end, which is well explain'd by this Word recipien' for 3 
Corody is properly to be received, and Eſtovers, and the 
other Profits to be taken, ſcil. capiend & colligend. So the 
firſt:Profits are, proficus capiend Fx colligend, and the Coro. 
dy, Cc. is proficuum recipiend. | | 
4. De (a) Tolneto, (Cut Specieb ejuſdem) Tronagio, Paſſagin, 
Pontagio, (b) Pannagio & bits Simil in certis Locis capiendis. Til. 
Theolonium, i. e. Tix@. Grace, & Latine Vedli. 
quis prefiater de rebus que vehun- 
tur, à vehendis mercibus fic ditlum, unde dicuntur Veftores qui 
vehunt, & Bratton, lib. 2. cap. 24 numero 3. Si cnt 2 
tur talis libertas, &c. quod Theolonium & Con ſuetudines capi. 
at, (which is the Word that the Statute uſes, ſez. C end. ) 
infra. libertatem ſuam de ementibus & vendentibus, &c. Vide 
Fleta, lib. 1. cap. 47. © Nota, Bratton wrote in the End of 
Henry the Third, Father of King Edward 1. and Fleta wrote 
in the Reign of King Ed. 1. who made the ſaid AQ, And 
in the Goſpel of St. Matthew, cap. g. ver. g. Jeſus tranfens 
vidit hominem ſedentem ad telonium : Mar. 2. 14. Luc. 5. 27. 
Vide 13 Edw. 1. Afſſiſe 401; No Aſſiſe lies of Suit to a Mi 
but a Writ de Secta ad Molendinum, but of the Toll of a Mar- 
ket an Aſſiſe lies; and ſo of the Toll of a Mill. Vide 2 Hg 
435. tit. Aſſiſe 427. acc. So of Toll thorough, Toll tra. 
verſe, and Toll turn, and all theſe a Man ſhal have in his 
own Land; and yet he being diſſeiſed of them, ſhall have an 
Aſſiſe of them. Tronagium eſt ſpecies Tolneti & dicitur 4 Tri- | 
na, which ſignifies a Beam with which Things are to be 
weighed, & proprie tronagium * debet de ponderatione la- 
 'narum, & ps ſagium exigi debet de mercibus, as appears by 2 
Record in the Treaſury, Hill. 5 E. 3z. Lincoln numer 32. 
but the one is often taken for the other. And it appears by 
Fleta, lib. 2. cap. 12. which was written in the Time of E. f. 
in which Time the Statute was made, that Trons ſignifies a 
Beam. Faſſagium, that is properly a Ferry for the Paſſage of 
Men and Catrel over a Water, 'for which the Owner has 2 
Toll; for if a Man has Paſſage in the Barge or Veſſel of ano- 
ther to the Church, or elſewhere, it is not any Profit, but an 
7 wr 459-4 no Aſſiſe lies, as it is adjudged in Bd 7 
3. AH. 44. and 19 E. 2. A,. and 34 A. P. 13. an Af. 
fe de novel diſſeifn doth not lie bf a 6904, WH." it is 
but an Eaſement, and no Profit to be taken, nullum proficte 
um recipiend, as the Stat. ſpeaketh. (d) Pontagium,Pontaze is à 


* Toll for Paſſage or Car. over a Bridge, and thereupon it is als 
ed Fontage, as appears 3 E. 3. A. 445. and F. N. B. 227. and 

Fate in villa de S. &c. 
e Pannagum, 


(4) Davis 13. A. b. 


Regiſter 259. Rex Culleftoribus, &c. 
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Par VIII. Jen WE“ Caſe. | a5 -: 
(s) Pannagium is a Toll for the Paving of a City,or a Cawſey, () dar. 13. a 
ora Way, as appears in 3 Ed. 3. Aſiſe 445. F. N. B. 227. Reg. 

and in old Times it was written pavagium, or paubagi- 
un, or paviagium, and by Corruption, pannagium, ſc. un, for 
% Kc. The Statute goes 'farther bis femilibus, as for | 
Y Murage, ſc. Toll for making of a Wall for Safeguard of () Dav. 13. a. b. 
Men in Time of War or Tumult, as appears in the ſaid Books 1 
E. 3. and F. N. B. 227. Regifer 259. (Cc) Cranage is a(c) Dyer 353. 1 
Toll for drawing of Merchandizes out of Veſſels to the ** *7 | 4 
Wharf, Cc. and fo called, becauſe the Inſtrument is in the 
Form of a Crane. Vide Dyer 18 Eliz. 352. and the Book of 
Entrigs 3. So of Stallage, (d) Picage, Wharfage, Anchorage, (d) vav. 13. h 
Magi, 4 pede dictum, quod æ tran ſeuntibus ſolvitur. iN 
5 De (e) Offictts, Scilt Cyftodiis Boſcorum, Farcorum, Fore- 22 2 
Chacearum, Marrennarum, Portarum, & aliis Ballivis 2 Inſt. 412. / 
& Offcits in feodo, ſjacet de cætero Aſſiſa nove Diſſeiſinæ; which 
Words (de cætero) have perſwaded divers, that an Aſſiſe of 

an Office did not lie at the Common Law, and ſo are ſome 
Opinions in 16 E. 2. A. 370, and that no Aſſiſe by the Sta- 
tute lay of any Office, but ofjan Office in () Fee, becauſe the () 2 Inft. 4:2. 
Ale came in lieu of a Quod permittat, which none could 5 
Rye at the Time of making the Act, as hath been ſaid, but 
Tenant in Fee: Vide 4 E. 2. Aſſſe 449. and 8 E. 2. ibid. 
or But it appears by our Books, that an Aſſiſe lay of an 
Ultce ut de (g) libero tenemento, at the Common Law, for (0) F. N. B. 78. F. 
at all that a ' hve quod reddat lay at the Cammon Law, an 9 
Alſe lay. 7 E. 3. 634. in Henry de Parker's Caſe, a Writ of 
Entry in the Per and, Cuz, de Balliva i N parcum de 
Cartel cum fpertmnentizs; and 8 E. 3. 55.b. 56: 4. the Biſhop. 
lies Caſe, a Writ of Aiel de Bedelria Hundred? 

WCedemmnſter; & nota there Diclum Stoufe, 10 E. 3. 27. b, act. 
and 19 Ed. 3. View 77. Ad terminum qui præteriit brought 
Ebedelris de Soke of Mincheſter; and Exception was taken, 
it was a Profit iſſuing out of no Freehold, & non alle- () ou 
mr, (b) 18 Edw. 3. 27. 4. A Formedon of the Office of : Roll. 838. 

manty in the Cathedral Church of Vichol. Vide (i) 27 H. A= 1.1 
2. 7 H. 6. 8. b. 7 (A) A. p. 12. 10 9 Alt: 11. The 6) Poſtea 47. be  _ 

aute ſaith, Office in Fee; yet an Aſſiſe lies of an Office, 3 4 
Wough the Dilleiſee has but an Eſtate for (m Life; for dat 1. 

We Statute was made as to that in Affirmance of the Com- on) Bo ARE. 
den Law, as in 30 A. p. 4. Offcium (n) Meſſoris; 22 H. &c. +. 

9. b. the Office of (o) Packing of Cloths, &c. and it the 4 | 
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of Sheriff is granted for Life, an Aſſife lies of it, () 
il WWE 4-6. 2. b. the Office of one of the (2) Clerks of the 56. yr. Allie 
ad rn in the Chancery, 18 Edw. 2. Aſſiſe 377. Aſſiſe 8 * 
cc. the Office of the Bedell of the Hundred of lem (' Fitz. Affiſe | 
Ae, and 4 Edw, 2. Aſiſe 449. and ibid. 8 F. 2.19 Br Alters. | 


385. Eirza Allile 29 
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+ Inu WEB“ Caſe. Part Vin WMP: 
385. The Archbiſhop of Canterbury, by Deed dedi: Joann; WY if 
838 Curie ſue Cantuariemſt, which Grant was but for 
| Life, and yet an Adliſe lay. 8 Edw. 4. 16. h. an Aſſiſe of an 
G) Hr. Afſice Office (4) in the Common Pleas, 28 H:8. Dyer 7. and 3 M. 
() Dyer 7. fla. Dyer 114. an Aſſiſe lies of the Office of a ( Philizer in the 
Geb. . yer Cm. Peas, and the Poſt where he fits ſhall be put in Viey, 
132 pl. 5 Ma. Dyer 153. Aſliſe lies of the Office of the (c) Regife 

lk 42: Of the Kamiciley, which the Plaintiff had for Life, 
| Although the Proceedings in that Court be ing to the 
Civil Law, yet the Offices are determinable by the Common 
Law: Soof a Regiſter of the Conſiſtory of a Biſhop, 31 HR, 
Br. Grants 134. Aﬀaſe lieth of the Office of Steward, Bailiff 
or Receiver of a Mannor ; and all this is meant of Offices ot 
n ft. 412. (d) Profit, and not of an Office of e no Profit, as 

a 4 


tt is held in 27 H 8. 12. and 31 E. 1. Afeſe 449. Vide 21 F.; 
4b. And where ſome ſay in the Time of E. 2. a8 is aforeſ. that 
an Aſſiſe was given by the ſaid Stat. in lieu of a fermit- 
G 2 Inſt. 412. fat, there is (e) no Writ in the Regiſter of a Ouod permite 
tat of an Office; and yet I have a Regiſter of H. 2's Time 
which was long before the ſaid Act; and I conceive, that nc 
| Writ of Quad permittat lay of an Office, becauſe a Precif 
uod reddat lay of it, as before is ſaid ; and therefore a 
thall have an Aſſiſe of an Office ut de libero tentmento, at the 
Common Law. And the Statute, as to Offices, was buta 
Declaration of the Common Law, as hath been faid, and ti 
remove a Doubt which then was. And ſo the ſaid Wort 
(gacet de cætero, &c.) are to be intended, that jacet de cet 
abſque diſſicultate. And it appears by the principal Caſe 
Bar, and by the ſaid Books of Offices in the Chancery, Ning 
Bench, and Common Pleas, that although the Courts 
removable in which the Offices are, yet if they be in ac 
tain Place at the Time of the Diffeiſtn, it ſufficeth : For th 
Words de proficuo in certo loco capiend, extend to * © 
and not to the Clauſe of Offices. Vide 4 E. 4. 2. And ii 
Statute ſaith, in omnab' Supradittis Cafi modo con ſueto ſiat Br 
ve de libero tenements : So that now of all Profits apprel 
£5) 2 Inft. 412. der in certo (F) loco, the Writ ſhall be de libero tenements : At 
* the old Writ is given in a new Caſe; and theref. in 114 
. 13. the Writ was general de libero tenemento, and ti 
(s) Fir. pleinte Plaint de  quatuor acrif ſalicert ; that is, four Acres of 
Br. Plain, 4 ſawey, and to have reaſonable Eſtovers in 100 Reres 
2 Wood, ſcil. Houſebote and Haybote, and the Plaint » 
a challenged, -1. Becauſe the Plaint ought not to be i 7 
tuor acres ſaliceti, but terre or prati, 2. Becauſe the Fl 
tiff had joined in one Plaint two Freeholds, one ſcil. the fi 
Ages of ſawcey at the Common Law, and the other, fel. 
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paar VII. Janu WeBs's Caſe. - 48 
Eſtovers by the Sta tl, the Statute of We. 2. (4) cap. (Y > Inſt. 409; 
& now ellocatur. . + parry 4x . &c. 


eos for libe- 
ber, yet is 
the Stat. farther ( Br. Aſſiſe 


214 &c. 10. 


Law, of Common of Paſturk, and not of other Commons, 
ms, becauſe there was a ſpecial Writ inthe Regiſter for Com- 
mon of Paſture, and not for any other Common; and in 
bd hs they held themſelves (c) ſtrictly to the Form and () 2 Inſt. 40 
Order of the Regifr, which is mention d in the Stat, of 
. 2. made 13 E. 1. c. 6d) 24: Vide temp” T. 2. Grants 10 22 ok 
Man ſhall not have a Writ of Aſſiſe, quod diſſeiſꝶvit eum | 
Where eftoverio, and yet Bratton held, 1. 4. f. 231. quod (e) le- () 2 Inſt. 412, 
nw habet Aſſi ſa de qualibet communis pertin ad #5 hk tence 
4 N umbaria, c. and 12 H. 3. 
Aſie 417. That an Aſſiſe lay of Common of * Piſcary, Cc. 2 Inft. 4:2- 
theſe Opinions had great Probability of Reaſon, but be- | 
auſe there wanted a Writ for them in the Nrgiſter, for that 
Nuſe before this Statute an Aſſiſe did not lie of them, but a 
ul permittat; and it appears by Bratton, lib. 5 Tratt de 
Exceptiontbus, cap. 17. fol. 413. who wrote a little before the 
making of the ſaid Act, That Original Writs cannot be (f) (/) : Inſt. g. 
but by Act of Parliament. For there he divides C. Lit. 73: b. 

Writs into three Branches. Sunt ſuædlam Brevia formata (id 
N mines) ſeu de curſu; (which as a there, were firſt 
Amed and made by Authority of Parliament:) Quædam ju- 
Malis ex eis (id eſt, ex originalibus) ſequentia, c. Quædam 
itralia, (que nec ſunt de cur ſu, nec formats, id eſt, de ali- 
Ju certa forma) & ſepius variant, ſecundum varietatem ca ſumm 
Meru  querelarum (as are Actions on the Caſe, Actions 
Deceit, Prohibitions, Cc. which have not any certain 
m, Cc.) And of Writs or Originals formed or of Courſe, , 
Walon wrote divers remarkable Things, (g) Breve quidem (i) Co. Lit-73.b. 
wn ft formatum ad fimiltudinem regule juris, quia breviter & 

ut verbzs intentionem proferentts exponit ; lanat, ficut 


wentuwn, 1c. 


Nis formate ſub certis Caſbus de cur fu, & de Communz Conſe- - 4 
Nlaltus regni conceſſa & approbata, que quidems nullatenus mu- 

poterrnt abſque con ſen ſu & voluntate corum. By which it 
ears, That Writs formed, and of Courſe, that is, Ori- 
Als, were at firſt authoriſed by Parliament, and without 
lam. cannot be alter d or (i) chang d, and therewith agree © N 407% 
r Books, for inaſmuch as the Original Writ of Aſſiſa ulm 


v | preſentations * 


1326. Br. Plaint, 


gala juris rem que eſt breviter enarrat, &c. Sunt (h) Juedam (6) Co. Lit. 73. b. 
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Ie Wes c. Pair vin, 


= Dyer 3. rl. change, or by ( Homage anceſtrel, the Form of the Wit WM; 
* Tye 2. 4. . ſhall not be alt. g E. 4. 49. 21 H. 6. 8.4. Cc. Fitz. Nat. Br, id 


neral brief, &c. 5 l 19 Þ1 
2 L* — ure gencraliter ob ſervari de bent cum ſunt originalia, & acliini- cba 

"And. 96 originem praſſem : And therewith agrees Fitzberbert in his {nile 
G) ** ny Preface to his Vat. Breviumn : In every Art and Science there bun 


Na “ are certain Rules and Fundamentals, to which a Man ort 
ce ought to give Credit and Belief, and which he cannot de. ¶ Jan 
c ny: In like manner, there are divers Rules and Funda. er. 
c mentals in the Knowledge of the Common Law of the Wn: ! 
.« Land, to which a Man ought to give Credit and Belief, Wh: e 
ce and not deny them, which are very neceſſary for thoſe who Vn, 

| . < will underſtand the faid Law, eſpecially at the Beginning, ri, 
* * 73-b-& for upon thoſe (c) Foundations the whole Law depend; ge, 
n cc fox which Cauſe in Times paſt, a very profitable Book was 
. © compoſed, called the Regzfter, which contains divers Prin- 

4 ciples, by which he ſhall be well inſtructed who would un- 


f 


| “ © derfſtand the faid Laws: om te ca 

"I | And that was the Reaſon, that foraſmuch as there was ni 
P DODriginal Writ formed of Aſſiſe of Novel, Diſſciſn, of Come A 
b mon of Turbary, Piſcary, &c. but only of Common off t 


ſure, for that Reaſon no Aſſiſe of Novel Diſſeiſn lay ot tient th, 
before the ſaid Statute of 13 E. 1. And with Bratton agte , irum 

4 . Hleta, which Book was wrote a little af. the ſaid Act of 13 £4 
23 | Dicuntur brevis cum ſint formata ad famili# regulæ juris qua wwe 
9. & paucis verbis intent proferent exponit & cplan : ficut r 


Ia juris rem que oft bre enarrat, &c. Et ſunt quedam Brevia Ne, 
mala ſub certisCaffbus,& ñuædam de cur ſu,que Confilio totiu Case 
ann 


_ ſunt afprobata, "2s quidem mutari non poterint abſque eoru 

dem contraria Voluntate. Sunt & Brevia ex eis ſequenta, fl 
_— dicuntur judicalia. And whereas afterwards, at the ſame Fat 
9 2 Int. 405, liament of Weſtms: 2. 13 E. 1. (d) cap. 24. it is enatted, e o 


: > na. 407. (e) ſuotie ſcunſue de cætero evenerit in Cancellaria quod 
uo ca ſu reperitur Bre, & in confimili caſu - cadente þ 
ceodem jure & ml: indigente remedio non reperitur, Concord 
Clerici de Cancell in Bre faciendo, vel atterminent ſuæreniel! 
roxim Parliament, & ſcribantur Caſus in quibus concord 


Pl 


WM 


— - — * * 


A. 


* 


J 


par VIII. Ian WeBs's Caſe, 49 
ſunt, & referent eos ad proxim' Parliament” © de Conſen- 

72 ſperitorum fiat Breve, ne contingat de cætero quod Cu- 

ns Domini Regis deficiat Conquerentibus in Juſtitia perqui- 

rads. And the Preamble of the ſaid 24th Chapter was 


nter 4 Curia * remedio. By Force of which A&, the 
Writ-called the Writ de Ingreſſa in conſimili caſu, was for- 
ned by the Clerks of the Chancery, as it is adjudged in 
E. 2. Entry 8. which was Len in the ſame Age that the 
id AR was made, and F. N. B. 206. f. Vide 38 E. 3. 13. 
Note, Reader, at the Time of the m ing of the ſaid Act, 
pit appears in Flets, lib. 2. cap. 13. The Clerks of the 
Chancery (which are meant in the faid AQ) were grave, 
iſe, and circumſpect Men, ſworn to the King, and of pro- 
hund Knowledge in the Laws and Cuſtoms of England; 
bi the Words of the Book are, Eft inter ceter quoddam Of- 
yawn quod dicitur Cancellaria, quod viro provido & di ſcreto, 
dr. magne dignitatts debet committt, Cc. cui aſſocientur Cle- 
n honeſt: & circumſpecti, Domino Regi Juratt, qui in Legi- 
hs C „ RO us Anglicants notitiam habeant plenio- 


ho When, &c. And the Writs which they form, are called (50 (0) 2 Inſt. 403 
no, brevis Magiſtralia, becauſe theſe Clerks, for their Know- 

85 7 = * . 

ds dee, were called Magiſtri Cancellariæ, as thoſe who wrote 


rie de Curſu were, and yet are called Cwftorti. And as 
e Writs which the Curſitors write are called Brevia de 
ſe, ſo the Writs which the Maſters draw in difficult Caſes, 
ge called Brevia 1 But when ſuch Clerks, ſo 

wing of the Law, failed, then the Judges in many Caſes, 
de Allowance to ancient Forms of Writs, and drove the 
arty to make a (c) ſpecial Count when the Writ doth war- (c) F. N. B. 33. 
Wnt the Count in Subſtance, although there be Variance in“ © 
reumſtance, as in the ſaid Caſes of Darrien Preſentment, 
W (4) Marrantia Charte, and many others, the Subſtance CA And. 987 
| the one is the Avoidance, and Death or Reſignation, but 4 Ez. 5. b. | 
i Circumſtance ; and in the other Warranty is the Sub- OCT 
ce, and the Manner of it but the Circumſtance. But when 9 E. 4. 45. b. 
@ Caſe will not bear it, (as in Aſſiſe de Communie Paſture, Cen. Prief, 
annot make his Plaint of common of Piſcary, Turba- &c. 13. in Me- 
c,) then ultimum refugium is to refer it ad proximun Par- 

mum, as the Statute ſpeaks. Nota, Reader, in the faid 
ate of Weſt. 2. cap. 24. a little before it is ſaid, Et in 
ro de Cancellaria non eft inventum aliquad Breve in iſto 
J« ſpeciali: And therefore the Statute provides Remedy in 
\by which appears alſo the Antiquity of the (e) Re- 
ler, which is as ancient as Original Writs, the Antiqui- 
Whereof ſee in the Preface to the Third Part of my 
Forts, And in the principal Caſe, Exception was 


to the Plaint, becauſe in his Title he faith 
| H 


Quad 


(e) Co. Lit. 16. b. 
73 · b. 159+ a. 


wnſonant to the Concluſion, de cetero non (a) recedant que- Cen A Inſt. 4062 
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A2 HB. . ſiſe of an Office. wi at Profit, as the Book is in (2) 27 B. 


_ - : 


990 Cr. Car. 30, granted for the exerciſing of it, for it cannot have a (c) 


r »& 1k. . 13 Edu. 3. Plaint 23. If a Man gi byes me the BY 
3 the Plaint ſhall not be of the Office or Keep ping, if I bent 
3 5 


Br. Ale — Reaper 
Br. — took æ Difference between an ancient Office and a new Of- 


1 i Book in 8 E. 4 22. b. where in an Aſſiſe of an (4)0f 
Fu: Pleint z. fice in the Common Pleas, he made his Plaint of the Office 
-Br-Pleint,&c-19- and Fee, and Wages and Commodities; and Choke exceptet 


e Ames 47, 2. as to 3. and therewith agree 5 Edw.. 4. 3. (e) 22 H. b. 9 


— g 


PIP wis- 5 Cf Par VIII 

* Officium ediflun eſt anti ſum Officzum in We 

'* quoggue pr Fitts Dominus Rex nunc, Tc. per Libe f. Jar 

7 c. ee t. "_ ehu A. Ofcks logiftri Lulorm 
ilarum falmarin, Oc. nd eidem Jehu, 

Anurante vita ſus, Ce. And doth not By. 2-1 that any Profit be. 

1 ** longs to-the ſaid e, and a Man ſhall not maintain an Af. 


„ nn Ss hy 
A: a. 


2 g. But it was anſwered and reſolved, That che Plaint wa 
well enough: For true it is, Fu of an Office of Charge ng 
Afliſe SINCE: A. pl. 4.8 E.4- 22and27 HA 
0 Fire. Afvſe and, 30 Af #/ There e was brought of the Office c 
. the Mannor of D. cw pertinen', and there Shri 


fice ; For in an Aſſiſe of a new Office firſt erected and appoint 
ed, there the Plaintiff ought to ſhew what Fee or Profit i 


ee and Profit belonging to it, as an ancient Office may. And 

Wa there Burton ſaith, that their Opinion was; That, if a Man 
| makes Plaint of the Office, and of the Profit, the Plaint had 

5 3 for by the Recovery of the Office, the Fee and Pr 
8 t. as Parcel of it, ſhall be recovered ; and therewith agr 


againſt it, becauſe he my ones of one Thing twice, ſa 

of. the Office and 6f the Fee : Jenney, who was of Counle 
with the Plaintiff, we have amende our Plaint ; For it! 
but of the Office, with the Appurtenances. Figor, Then t 
Plaint is not good: For a Man ſhall not maintain an Aſſiſet 
an Office without Profit: And the Court held the Plaint god 


Fitz. Afliſe 
F 9 Edu. 4. b. And it is to be known, That if a Man! 
* _ * Geiler the whole Office, he ſhall 8 an Aſſiſe de 05 
cio cum Pertinentiis ; but if he be diſſeiſed of Parcel of tl 
Profits, he may bave an Aſſiſe of theſe Parcels only, 22 


"Alc. ing of his Park, taking two Pence per „and a R 


diſſeiſed of the whole Office: But if I be diſſeiſed of f 
Robe or Fee, the Plaint ſhall be only thereof. Al 

wy 3, Ha. 3- Aſſiſe 173 An Aſſiſe of Novel Diſſelſa 
brought, and he made his Plaint of a Profit appreid 
for the YA the 2 and Wood of of Prej 
every Day of the Yeara Penny Half Penny for his Poult 


- 
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Part um. and Wiss“, Caſe. 1 
ind a Robe, and the Affiſe was maintained: And thete'Srrope 
bpeld, That if 1 have a Corody to take four Loves, and four 
Flagons of Ale in the Week, although they ate but ont Co- 
tody and one Frechold, yet if I be diſſeiſed only of the Bread, 
1 ſhall not complain of both, ſcil. of the Ale and the Bread, 
but only of the Bread, otherwiſe my Plaint ſhall abate; But if 3 
be difleiſed- of two of the Loaves only, 1 mall make m, - } 
Fulnt of all the four Loaves, with which agree (#) 22 H. 6.9. l. () Ames n / 


& 


and 12 Af. pl. 23. Aſſiſe was brought of Meat and Drink, as 42: b. Fitz. A 
3 6 as Office. And in the principal Cafe at Bar, te 11 — 
the Aſſiſe found for the Plaintiff againſt Roger Rolls, in duobus 
«met tees "Anghice, Tennis-Courts, quorum um Vocatur, 
e Cloſe Tennis- Court, & alterum wocatur, the Brake in 
Men pref, and aſſeſſed Damages and Coſts, and acquitted 
the Lord Knyvet and Fohn Freeborn, of the Diſſeiſin of the 
Office aforeſaid. Ideo conferation of quod fraliflss Jehu re- 
ere ſeifinam ſuam verſus prafatm Rogeram de Officio præ- 
ditto tn prediftis duobus Spherifterns per viſum recogmitorum Aſs 
fſe praditte, with Damages. and Coſts, & preditus Rogerus 
in mſericordia, & preditius Jehu in miſericordia, '* fal. 
ſo clamore ſuo der ſus prafat Tho. Knyvet, & Johannem 
Freeborn, co quod iff de diſſeina preditF ſuperius arquies 
ali exiflunt,. & pradict Thomas & Johannes Freeborn 
eant inde he die, &c. And it is to be known, that at | 
the Common Law, the Aſſiſe was remedium maxime- * * poſtcs cc * 
Gba, & maxime beneficiale :- feflinum, «for therein the 2 Iuſt. 310. 
endant ſhall not be (b) effoigned,- nor caſt a (e) Pro- (+ Roll. 8244 
tection, alſo the Defendant ſhall not pray in (d) Aid of 9 
any but only of the King, neither ſhall he (e) vouch a 98 
Stranger, nor any Party to the Writ, unleſs he enters pre-: 1:6. — 
lently into the Warranty: The ſame Law of () Receipt : Plow: bz b. | 
Alſo the (z) Parol ſhall not demur for Nonage, either of &. 1. j.. 
the Plaintiff nor Defendant; and in many . Reſpects 64% = 
the Aſliſe is Remedium maxime feftinum: it is alſo mexime 1, H. 6:23. b. 
benefictale ; for in no Action at the Common Law, a Man E, * 21 
all recover the Land it ſelf and Damages, but only in 2 Roll. 2 5. 748, 
a Afhſe againſt the Diſſeiſor. Vide the Statute of Glou- 8 
her, cap. 1. And in ſome Caſe a- Man ſhall have an g H. iat 1e. 
2 Inſt. 4 


Aſliſe of ' Novel diſſcfn at the Common Law, when be 9 In — 
þ 


himſelf is ſeiſed of the Freehold of the Land: As where ( k. N. E. 175. 
theLord, Cc. doth often diſtrein, (H that the Ter-tenant NG 6 
Gnnot manure his- Land; in that Caſe the Ter-tenant Affiſe 273. 
may have an Aſſiſe, and the Writ ſhall be general, but I 22 
de ſhall make a ſpecial Plaint, that the Lord, Ce, 1 Co. u. b. 

- ep Ha e did %%% 


S. 


nt 


\ 


did often 
8 Querens 
kor the P 
He hs Polak Nm 3s felled of the e 
inne, c. So in caſu quo quis 9285 


EHU 

3 Sc. and the udgment ſhall not be 
erabit 1 e 

PAR Munter i is b ned of the Frechold; 


* 


ahſine mult =, 


er-tenant ſhall have an Aſſiſe by 


© "Ip teriut 
0 2 Inft 409, mon — Au che Seat. of en. 2. ( * 


; 1 41, 


. the Statute. But the Plaintiff in his Plaint ought to ſhew, 
that the Defendant claiming Common of Paſture in his fevera] 


Aﬀrmance if als Cotnmen Lats; for in the ſame Manner 


he ſhall have an Aſſiſe for Fiſhing in his ſeveral Piſcary, 


or T 


, and the Writ ſhall be general, as appears by 


with his Cattle, c. and the Judgment ſhall not be that he 


| ſhall recover the Seiſin of enements, &c. but that he 


ſhall have and hold them in Severalty ; for the Plaintiff 
Himſelf is in Seiſin of the Freehold, and therefore be cannot 


make his Plaint to be difſeiſed of his Freehold ; for it is not 
 _ fo; and then the Judgment would not purſue ir. ' Vide E. N. B. 


.. 27 . pl. 30. 51. 8 Af. fl. 50. Meftm. 2. c. 25. 
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N ich. 6 Jacobi. 


| Which began Hill. 5 Jac. Rot 


"Es "0 1 Org 


© YT EO OT. ODER. NT INN REES 


. Heirs; | 
and that Stephen and John were dead without Iſſue, r. The 


| SYMP; ; Caſe | 


Y Ames 3 brought a. 8 in che Remainder Kean 


a Houſe, forty five Acres of Land, ſix of Meadow, &. in 
Wethermon 55 Sc. in Eſſex, of .a Gift made by Henry Min- 
ter to $t his Son, I >o-the Hole bales ab idiots, 
&, the Remainder to his Son, and to the Heirs Males 
of. his Body, c. the Remainder to Alice Winter, and her 
— ebar the Demandant was Son and Heir to Alice, 


Tenant pleaded in bar a Fine levied by the ſaid Hepben to 
William Brown of the Tenements aforeſaid ; by which he did 
grant, That he and his Heirs Warrant tenements' pad cuns 
ſertinen, &c. contra omnes Homines ; after which Fine the 
ſaid Jabs died without Iſſue, and afterwards the ſaid Stephen 
died without Iſſue. Jus mortem Marrantia ipſus Stepha- 
ut rædicta in fine prædict ſuperins ſpeciſicat de ſcendebat pre- 


late Alicia ut ſorori & Heredj prædict Stephani, and after the 


cent of the Warranty the ſaid Alice RR bs Fa 
tem Warrantia prædict de ſcendebat prefat 
Hereli prad Alicia, & petit Fudicinm fi. pr Jab 


ur mor- 
oy — S 
thonens 


ſum pred contram Warran' præd c. The Demandant eonfeſ- 
ſed the Fine aforeſaid, &. and the Death of John Winter 
without Iſſue, and that the ſaid Stephen died prout, &c, Sed 


ulterius dicit quod frad Warrantia pralicti Stephens deſcendebat 
prefate Aline ut ſorori & uni Heredi pradicti Stephant, ac 


- Widen Thomiæ Rampion ut alteri 78 fred Stepiani, — 


3 1n.w'd 


gainſt William 82 and Mery his Wife, and demanded *'* 


4 . 
9 5 8 
1 <<. 


Ly Pr... 4 _ 
5% 79 * v 


ſhewd how, and after the Death of the ſaid Alice, the ſaid 
Warranty quoad un medietat Tenement fred deſcendebat ei- 
dem Jacobo ut Filto & Haredi prad Alicia, c. Upon which 
- the Ten. did demur in Law, Whether the War. which def, 
cended on both the Heirs, ſhould bar the ſaid Alice and her 
- Heir for the whole, or but for the Moĩety, foraſm. as the War. deſ- 


N - 


the Queſt, And it was obj. That it ſhould be a Bar but tor one 
Y Mioiety, becauſe the Wardoth ngt only deſc. on het, but on the 
n Firz- ouch: other diſter: And the Caſe in (0 45 Edw. 3. 23. 4. b. was ci- 


| *-Poliea52-2.Þ. the Caſe to this Effect: Huſb, and Wife Tenants: in ſpecial 
ail, tothemand the Heirs of their Bodies, have Iſſue a Daugh- 
ter, the Huſband diſcontinues the Eſtate Tail with. War, 
and the Wife dies; and he took another Wife, and had Ie 
anoth. Daughter,the Huſb.dies, the elder Daughter took Huſb. 

and they brought a Formedon, & c. and the Tenant did rebut 
tor one Moiety by Reafon of the War. and Aſſets, and recoy; 
for the other Motety, for he could not rebut for the other Moi- 


_ "a ved by Coke C. J. & tor Cw”, That in the Caſe at Bar, Alice 
0 Cr, Jac. 218. and her Heir was barred for (b) the whole; for the War. is 


. Perſon on whom it deſcends of all the Right which ſhe had in 
| the Land; and if each of them had Right jointly or ſev, each 
: 8 is barred; and if one only had Right, and the other nothing, 
ſhe which had the only Right ſhall be barred of the whole, for 
as to that purp. the whole War. deſc. to each of them. And 
( CoLit-373.b. therewith agrees a Caſe adj. in the Point in5 Edw. 2. War. (c 
Nod. Rep. 162. 78. where Sibil brought a Sur cui in vita, of the Seiſin of Mar- 
ger her Grandm. the Ten. pleaded, That the ſaid Sibil is Coheir 
Witch Blin and Maud, to one Welter their Couſin, whoſe Heirs 
/ they are, and that the ſaid Malt. did enfeoff the Ten. with War. 
Judm. c. and there it is obj. That in the manner as one {hall 
vouch, he ought to rebut, but you can't vouch us,(quaf dicerct, 
tthhat he ſhould not vouch one only,becauſe theWar.deſc.on all, 
2 and in the like manner, that he ſhould not rebut only againſt 
ES one, but it ought to be for a 3d Part, becauſe the Demand. is 
(4 1 Med, Rep, Dot ſole Heir to the War.) To which (d) Hervy, C. J. anſu. 
22, 153. © Lou are three Coheirs, and the Tenant may bar you all, 
"a _ erygo,onealone; and he ſhews the Deed with Warranty, of Wale 
3 ter, whoſe Heirs you are, which you do not deny, where 
by Judgment of the Court, you ſhall take nothing, Cc. 
05 treeuſth agrees 4 Hen. 7. 18. h. where it is held, That if three 
(e) Fitz. Car- (e) Coparceners alien in Fee with Warranty, every War- 
„ bam 6-Br. Gar- ranty all be collateral to the other, and yet the Wars 
1 Fly _ who firſt dies, deſcends on bot —_ —_— 
e Caſe in 6 Edw, 3. 50. 4. , was in effect, 12 
The 2 A MI 50. 4. b, ht 1 A. ſeiſed 
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cended on both, and Alice oy had Right to the ſaid Land, was 


en Regent, ted, which is abridged by th, * Gwroatie 34: whers he abridyn | 


ety, becauſe the War. did not deſc. only on her. But it was reſol- 


entire, and extends to the whole Land, and ig a Bar to every 


FPiGiGSM_TcvScSS> ©. wy. ms 
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pt VII Srus' Caſe. 1 
4. ſeiſed of thtee Acres, made a Feoffm. to one B. with War. 
and died ſeiſed of the other two, having Iſſue two Daughters, 
who made Fartit. and each had one the Wife of A. pur- 
chaſed the Part of one Coparcener, and afterw. breught a Wa : 

of Dower againſt B. who vouched the two Daughters and Heirs 

of A. che one (who had enfeoffed the Demand. of her Part) en- 
tredinto the War. as one who had nothing by Deſc. the other 
pleaded all the ſaid ſpec. Matter, pretending, that foraſm. as 
the Demand. had purchas'd the Part of — ſhe ſhould not 
recoy. the whole in Value again the other, but for a Moiety, 
tecauſe the War. did deſc. on both. But it was adj. That ſhe 


hould xeeov. the whole Value againſt her who had by Deſc. . 
for when two Heirs are vouched, and the one hath nothing, va 
the other who hath, ſhall anſwer the whole in Value, and yer 

the War. did not deſc. upon him al Andit was lawful — Ng 


the Wom. Demand. to purchaſe the Part of one, and therefore 

it ſhall. not prez. her, Vide (a) II H. 4. 20. 4. b. 41 Ed. 3. + OSN 

10 H. 7. 13. And it was ſaid, That the Book in (c) 45 Ed. 1 
j 44. doth not war. any ſuch Opin. as hath been collected, for HW. 
the princip. Caſe in the Book at large (which is the Foun C) Ancea, 51. b. 


tin it ſelf) is, that in a Precipe quod reddar the Tenant did br. Carew) ts 
youch two as Heirs, and ſaid, that one was within Age, and * Mod. Rep, 182. 
pyed that the Parol might demur; the Demand. ſaid, That 
he was full of Age, and prayed that he might be inſpected in 
Court; upon which Proceſs was awarded till Sequatur ſub ſuo 8B 
fericulo, at which Day he came not, nor no Writ was return d, 3 
und the Demand. prayed Judgm. for the Moiety, becauſe one | 
of them who was vouched — Default, and prayed Summons 
4d War againſt the other; to which the Demand. ſaid, That 4 
Sommons ad War? he could not have, becauſe he who is vouch 1 
ed is Demandant. To which the Ten. ſaid, That the Anceſlor of 
thoſe who are vouched by Deed which here is, did enfeoff ont 
nich War, whoſe ER. we have, Judgm. if againſt the Deed; 
mt. Averm. that he had Aſſets by Deſc. To which the Demand. 
kd, That he had nothing by Deſc. And the Court gave 

udp, for one Moiety in reſpect of the Default of one of the 

ouchees which the Tenant had loſt by his Voucher, for 
mich Moiety he could plead nothing; and for the otherMoie- 
F, altho' he had vouched the Demand. by a ſtrange Name, 3 
dſo in a manner pleaded in chief, yet foraſm. as the De- rote 
mand, had toll'd him of this Voucher as to him, becauſe he 
b Vemandant himſelf, he might plead the Warranty and 
lets in bar for the othes Moiety. Upon which Plea no = 
Jdement is given in the Book, and therefore the Court re- oO CE 
furded not the ſaid Collection or Inference of the Lord (d) (H Br. Or- 
brook, foraſm. as the Book is ad juded on another Point, ſcil. . 
Default of one of the Vouchees ; but it was affirmed pert» 
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(cor. (a) lineal War. is not a Bar tothe Iſſue in Tail without 
' and Aſſets 


the Aſﬀets, becauſe without Aſſets the lineal 


0 


* 


* 3 In-29% an de barred of the Reſidue ; but Debt and Annuity in ſuck 
Caſe are entire, and not diviſible, as it is ſaid in 5 B.: 


92 ne. 73 l. Tg 21. Annus nec debitum (c) Fudex non ſeparat ip ſin. 


= And the Opinion of the Lord Brook, altho' it was not well 
Cats col. out of the Book, was affirmed for good Law, if the juſt Af. 


ſets of the Land in demand, and no more deſcends on the De. 


mand. r he — * — then _ — ought to 

* recov. oiety, uſe ſhe hath no Aſſets, but as to one 

(2) Br. Ct, Moiety, and the lineal War. only is no Bar. But if the Moie- 

Tanty 14. ty of the Land which deſc. on the Demand. be of equal Va- 

Jue to the Land in demand, ſhe ſhall be barred of the whole, 

for a lineal War. when Aſſets to the Value of the Land in de- 

mand deſcend, is as entire and full a Bar as to the Demand. az 

a col. War, deſc. the War. in the one Caſe or in the other,on 

An ater! theDemand only, or on her and any other. And theStat.of Glas 

3565. & b. 366. a. ceſter c. 3. (e) enacts, That if the War. of the Ten. by the Cour- 

3 Inf; 299, vas. teſy be Ne Heir of the Wife ſhall not be barred by the 

21. 5. 11. . Deed of his Fath. from whom no Inherit. deſc. &c. And if la- 

Wing, Max. 23. herit. doth deſc, from the Part of the Fath. then be he barred 

ol the Value of the Inherit. which deſcends to him. By Force 

of which Stat the collat. War. which without Aﬀets was a Bar 

entirely to the whole by the Com. Law, is now but a proport. 

9 Bar, having reſpect to the Aſſets deſc. and the lineal War. and 

ban Aſſets pleaded in Formedon in Deſeender, is taken within the 

| Sratham Gar- Equity of the ſaid Act; as it is reſolv'd in 11 Edw. 2. () $4- 

zg 215-3. hn Gar. 21 Edw. 3. 28 b. 38 Edw. 3. 23. 4. b. Gr. Plowd. Com, 
29% as 

Fons Caſe it is ſaid, If in the one Caſe or the other there be 

uno Aſſets deſcended at the Time of the Aﬀiſe of Mortdar 

G 8 ceſter, or Formedon brought, but (29 afterwards Aﬀets del 

ene cend, that the Tenant ſhall have a Scire facias in the Cut 

| of Warranty made by Tenant by the Courteſy, to hart 

the Land which was of the Seiſin of his Mother, and 

not of the Aﬀets by the expreſs Purview of the fal 


Sun 


SuM Cat. Paxx VII. 
tam Curiam, That in the ſaid Caſeof War. and Aſſets, the li- 
| . neal War. is as entire as the colat. War. but inaſmuch as the 


is to be adj. according to the Value, which may be 
more or leſs ; for this Reaſ. the lineal War. ought to follow 
is no Bar, 

As if War. and Aſſets be pleaded in a Formedon brought of 
four Acres, each of the yearly Value of twelve Pence, and ll. 

ſue is taken on the Aſſets, and it is found that but one Acre of 

| _ the Value o png hoo deſc, — is no 2 but * one Acre, 
(Plow. 440.2.b. as it is held in 3.15. 4. (b) 21 E. 3. 9. b. againſt the 

a? 22 1 7 da G wileit 2 in Debt or * An- 
Chartz 30. In nuity brought againſt the Heir, becauſe Lands of their Nature 
Meet. are diviſible, and the Demand. in Formedon may recov. Part, 


in Fulmerſton ! Caſe, fol. 110. 4. But where in the ſaid Filme 
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par VIII. Sys Caſe. 33 
Stature of, Glouceſter, and in the Caſe of Warran. made by Te- 
nunt in Tail, which is taken within the Equity of the faid Act, 
the fue in Tail all have a ( 2) Scire fac to have the Aſſets Der 
which afterwards, deſcend, and not the Land given in Tail; ; Inſt, 294. 
and Equity is the Reaſ. that the Caſe taken within the Equity 
ok the form. Law ſhall not fol. the Purview thereof, but thall 
have anoth. and diverſe Conſtruct. for Equity requires that In- 
- (certainty ſhould be avoided,as the Author of Contention, and 
that there ſhould be an End of Contro, accord. to Equity and 
Right, the final End of all Laws : And theref. the ſaid Stat. of 
Glouce well provided an abſolute and juſt End in the Caſe of 
Ten. by the Courteſy of Land in Fee - ſimp.; for when the Ten. 
in ſuch Caſe after Aſſets deſcended, recovers the Inher. of the- 
Moth. which he hath purch. it makes an End of that Contro. 
ſo that the Demand. or his Heirs ſhall be by Force of the Act 
barred for ever to claim the Land. But if in the ſaid Caſe f 
* Formed, the Ten. after Af. deſc. ſhall have a Scire facias for * > I=ft. 293, 
the Land intailed, then if the Af. ſhall be aliened, the Tflues Cu. Ik. 164. 4. 
inherit. to the Eſtate Tail may by 
tecov. the Land in Tail, which will be Cauſe of new Suit and 
Contention and will not anſw. the final Intent. of thePurview | 
of the ſaid'AQ; and theref. accord. to the Rule of Wiſd. (%) &. 19, Co3j-b 
Sapiens incipit 4 fine, to make a perpet. Bar as well in that Caſe 123. b. 
u in the oth. ĩt was adj. reaſonab. and confon. to the final In- 
tent · of the Makers of the ſaid Act, That in that Caſe of an E- 
fate Tail the Ten. ſhould have a Sci fa, to have the Af. which 
deſe. to the Iſſue in Tail in Fee- ſimp.vhich as to them ſhall be | 
aperpet. Bar againſt him and his Heirs, which in juſt and pro- . 
port. Equity, agrees with the oth. Caſe. Vide (c) 43 E. 3. 26.4. () Br. Scire fac? 
&(1) 49 E. z. 39, Kc. Where it is held, That if War. and (2.7: Br Ar 
Al. be pleaded againſt the Iſſue in Tail, and if the Demand, 32. Br. Diſconsi- 
hath nothing by Deſc. and Land deſc. to the Iiſue afterw, foance &Pollel- 
de ſhall have a Scire fat to have the Value. But it is in none of (d) Scham For- 
the ſaid Books expreſſed, how the Ten. ſhall demean him. in fers ver Bre AG 
Heading to take Adv. of the AC. which deſc.afterw. Andtheref, n. 
Ein a (e) Mortdan',Cofpnage, Aiel, Beſaiel, æc. the Ten. pleads the I * 
War. of the Ten. by the Courteſy with Af, or in a Formed, 
the Ten. pleads a lineal War. and Aſ. and the Demand. takes 
Iſue on the Af. and it is found by Inq. that nothing deſc. where- 
by the Demand. recov. and aft. that Recov. Aſ. deſe. the Ten. , cn geg 
hall never have a () Scire fac to take the Benefit of the ſaid Cr. Car. — 
Act for divers Reaſ. 1. Becauſe the ſaid Trial is (g ) as peremp. A 
thim, as if Aſ. had been found by the Ing. it had been to the Noy 14s. 
mand. 2. There is no Record on which hecan ground his : 
dere fac. 3. By the puting himſ. upon the Trial of Af, he 
math waved the Adv. which he might have taken upon the 
hid Act. 4. He who wilt take Benefit of that Act, ought 
dot to begin with a Falſity. But if the Ten. will take Ben. 
« the ſaid Act, he ought to plead the War, and 3 1 
FETs TIER Es oor Ä 7 1:1 o_—_— 
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Fru Cafe. PAK VI. 
Demand. Title, and pray that the Advant. of the Stat. when AF. 
mall deſc; beſaved to him, Cc. and upon that Record, when 
gde. Af, deſo be ſhall have (2) Sci fa, and that fiands with the Let. 
566.4. : 
2 Inſt-293, 294. ànd Intent. of the ſaid Act; for the Words are ( Wri of ( | 
G) Flow: 110. 2- Fudgas, which ſhall iſſae out of the Rolls 0 the Ju ces.) So that 
x Lir. 366.2. 365,b) the * 9 ought to be dunded on R of the Juſtices, 
> Alſo the Stat.goes farth. To reſummon the War. as it hath been 
done in oth. Caſes, ſcil. where the Warrantee or Vouchee comes 
into (C. and ſaith, That nothing is deſc. to him from him by whoſe 
Deed he is vouched, &. which if the Ten. doth not deny, C. 
he ſhall have the Ben. of the AC which ſhall-afrerw. deſc. to 
the Vouchee; but if he takes Iſſue that Aſ. deſc. to him, and 
that by Inq. be found againſt him, that nothing deſc. he ſhall 
never have any Ben. of the Aſ. which ſhall after w. deſc, to the 
(2) Codirzcs! Vouchee. But it was ſaid; If Aſ. be found by Inq. but not to 
ED the (c) Value, there the Demand. ſhall have Ben. of the Aſ. 
which afterw. deſc. becauſe the Vouchee's Plea is falſe; and 
den the oth. Part, it would be hard to drive the Demand. who 
3 is à Stranger, to know the preciſe: Value of the Land which 
the Vouchee hath: by Deſc. but he may well take Knowledge, 
8 whether he hath any Land by Deſc. from the ſame Anceſt. or 
8 n not. And inthis Caſe divers good (4) Differences ere obſ. 
which do appear in our Books. 1. Between a collat. War. and 
an Eſtoppel ; for · a collat. War. binds the Right of him who 
Claims not by him who makes the War. but an Eſtoppel ſhall 
bind only the Heir who claims the Right of him to whom the 
Eſtop. was: As at the Com: Law; bef. the ſaid Stat. of Glouce- 
* fer, cap. 3. If the Huſb. had aliened the Land which he had 
in the Right of his Wife with War. and the Huſb. and Wife 
died, in that Caſe the Right deſc. from the Wife, and yet that 
1 b. War. being collat. ta the Title of the Land; ſhould bar the 
= Eftor 215. Wife's Heir. But it is adj. in 18 Edw. 3. 9. b. That where (e) 
+ + -  Lands'wereconveydtothe Huſb. and Wife, and to the Heirs 
bol the Huſb. and the Huſb. gave them in Tail, and the Hulb, 
died, the Wife ſhould recov. the Land againſt the Donee by 
Ki _ Writ of Cui in vita, ſuppoſing that ſhe had the Lands to her and 
3 her Heirs in Fee; the Wife aft. the Recov. enfeoffed anoth. and 
= died, the Donee in Tail died without Iſſue, the Iſſue of the ſaid 
| Huſb. and Wife, brought a Formed. in the Reverter againſt the 
F —FHFeoffee of the Wife ; and altho the Iſſue was Heir to the 
Wife who was eſtopped by the-ſaid Recov. in the Cui in via, & 
 fay that ſhe had a leſſer Eſtate than a Fee - ſimp. yet the Iſſue who 
claims the Rever. of the Land as Heir to the Huſb. ſhall not de 
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mer VIII. Syus's'Caſe. 5 
ger both which ſhall deſcend. on the general (2) Heir, to (.) Co. Lir. 12.4. 
— made the War. or And not on the particular 337: b. Hob · zu 
gel, as on theqounger Son, and not on the Siſter of the half 
Rood; Cc. as appears in () 35 H. 6. 34. and asche Heir h 9 11. 
h not claim the Land as Heit to him who made the Eſtoꝑpel, „ C. . 22525 
phath been ſaid, ſhall not be bound thereby for his Diſadv. Plow: 146-2: by 
Pin the ſame Caſe he ſhall not be capable of Advant,-ugs 3% 4. Fiss. E- 
hu be in ſpecial Caſes; and therefore it is adjudg d in 38 Ed. foere! 35. 
10. . b. That if a Wom. (e) Meſne binds her felf to agquit: () Co. Lit. 13. a. 
Its the Tenant and his Heirs, and after the Woman takes a e 24 
Hb. and the Tenant by his Deed grants to the Huſb, that he ä 
ac his Heirs ſhall be bound to the faid Acquittal, and afterw 
e Huſb: and Wife have Iſſue and die; this Iſſue altho he be 5 
ir to the Huſb. yet becauſe the Line of Acquittal deſcends - 
him as Heir to his Moth. he ſhall not be capable of the ſaid 
tant. of the ſaid Kr mg he ct (d) Heres dicitur ab (d) Co. Lit. 8.2. 
miete, © non bereditas ab Herde. But therein alſo g > _ 
ere is a Difference between Advantages in groſs, as in the - + 
eot (e) 38 E. 3. and Advantages which by the Grant are (e) 38 E. 3. 10. * 
udeappurtenant or incident to anoth. thing: As if a Man be b. fur. | 
uſed of a Houſe in the Right of his Wife, and another grants 
the Huſb. and his Heirs, to have ſuffici. Eſtovers to burn in 
te fame Houſe, in that Caſe the Eſtovers are appurtenant to 
te Houſe, and ſhall deſcend to the Iſſue of the Huſband and 1 
Mile. So if one hath a Houſe of the Part of his Moth. and one f 1 
hots to him, that he and his Heirs ſhall have competent | | 
louſebote to be burnt in the ſame Houſe, this is appurtenant 
Ithe Houſe ; and altho it be a new Purchaſe, yet it ſhall go 
Ith the Houſe to the Heir of the Part of the Mother. The 
de Law if a Man hatha ( Rent-ſeck by Deſcent of the () Co-Lir.12.b, 
Rot his Mother, and the Ter-tenant grants to him and his 
un, that they ſhall diſtrein for the Rent, Cc. this is as ap- 
ſtenant to the Rent, and ſhall go with the Rent to the Heir 
ile Part of the Mother; and ſo it is held in (g) 5 E. 2. A-(s) Co. Lit. 12. b. 
1 207. in Fordan's Caſe. That where Alice was ſeiſed 15246 36. 
tMannor in Fee, and took to Huſband one Forden, and 
iſſue Sibil; and afterwards Jordan and his Wife died, 
Ih] was ſeiſed of the Mannor, as Heir of the Part of her N 
Wer, who before the Statute of Quiz Emptores terrarum 
nſeoff P. of Parcel of the Mannor by four Shillings Rent, 
WMerwards Sibi died without Iſſue : And there the Que- 
Ws, Who ſhould have this Seigniory and Rent of four 
nes newly created, whether the Heir of the Part 
tt Mother, or the Heir of the Part of Jordan the 
wer? And there Beresford Chief Juſtice of the Bench, 
When Sibi! enfeoffed P. of Parcel of the Mannor which 
ded to her from Alice, theſe Services were then appur- 
to the Remainder of the Mannor, whereforethe Death 
"1 vithout Heir of her Body, could not defeat that Ap- 


pendance, 


nd it is to be knox g 


| or Conch 
Recom 
— 6c Admittance-of any. Matter 
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| her, and the Abator makes a Leaſefe 
endung Rant, and be and his Wife die, in this Cal 
Right of the Part of his 


p him yo rk ad 
the Acceptance | 
48: by Admittance, &c 
8 the Heir who claims not »& 
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/ Roger Bari of Rui an! s Caſe. 24 
Earl of (4) Rutland br, 


er 

7 againſt Gilbert Earl of & 
phiced he was difſeiſed of his Freehold in Clip ſon 

of Natting and made his Plaintto be ied + de 
* 92 50 Clip 2 ac de Fannggio Of (6) Ancea 47 
rhegio prad parci de Cl ertinen', & goo _— 
Liberi Tenementi de ak of ir annazio & Herb 
li the Plaintiff ſaid, Thar Queen Blizebnb was ſeiſed 
be faid Park in Fee, in the Right of her Crown, 10 
ze, Az. 10. by her Letters Patents granted to Thomas 
lam, Ar Officiew Cuftodis parci ſui, voc at Clipſon Park, 
ber k ying fredic?) ac eundem The Markhan pred' par- 
1 vocat ip ſon Perk ectt, ordinavit, & conflitut * eaſ- 
Literas Patentes, Tohave and to hold ro him for E 
Mike, with all Fees due and accuſtomed: And one 
jnted by the ſaid Letters Patents, to the ſaid Tn 
; Pranegium © Herbagians pr pred? Parci ſuideClipſo pſon, T 
neand to old the ſaid _ and Herbage to the did 
ines Mari bam for Term of his Life. And afrerwards | 


reef ſeiſed. After whoſe Death the ſaid Park deſcended 
e King that now is; Ac prad Tho. Markham de prad Of- 
WO Pannagio & Herbaz is fret in forma prad ſeiſt exi- 
Wilen Dominus Rex ꝗ die Junii An. Negni ſui 24 T. 
"a ſues Patentes, Oc. recttando 2 7 Statum pred 

bam de & in Premiſ. pred, Sic, ut ii conceſſis, 
wit eidem Com Ruland fred Off 
Won Park, To have and to hold to him for his Life, 4u 

Officium | fred' per Mortem, Sur ſums redditionem, Forts ek. 

N del aliquo ali modo quocunq; vacaverit, with all Fees, Cc. 


lid 


ei ubm Lener Parents, the faid Rerb. 
Fan. to the ſaid E. of Eu. for Termof his Life (without Narren 
s when the Eftate of the Herb. and Pan. (c) ſhould Yer Jenk. Cent. iu. 


2d 1 Brownl. 27. 


he an Altth of New — 
and others, bo 25 fa Ons | 


Eliz. fo ſeiſed of the ſaid Park as is aforeſaid, dee 


Our G fred Parci, tl a 8 * 
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=? Earl ef RUTLAND's Caſe:Part Vin 
deo plene integre Prout pred Tho. Mart bam, & C, habuit 


”Y nuit, ſeu gadi of wa c. And afterwards the ſaid Tho, Mal 

| | 3 uno quarto Regrs nune died, after whoſe Dez 
Wei the Plaintiff was ſeiſed of the ſaĩd Office, and of the Herba 
and Pannage, till diſſeiſed by the Defendants. To which th 
Defendants pleaded the general Ifſue, Val tort, nul diſſein 
and as to the Office, the Recognitors of the Aſliſe found 
Plajntiff; and as to the Herbage and ae they found t 
Letters Patents at large ut Sapre, and if the Herbage and pa 
nage paſt by. the ſaid Letters Patents to the Plaintiff they foun 
for the Plaintiff, &c. And the Matter in Law. was ſuch, Th 
King grants the Herbage and Pannage of the Park of (. 
Markham for Life, and afterwards the King reciting the Gr: 
| to Mari ham and that he is living, grants the Herbage and P 
. nage of the ſaid Park to R. Earl of Rut. for his Life, witha 
Brunn. ſhewing When it ſhall (a) begin. And if the Grant of t 
15 oi Cent. Herbage and Pannage to R. Earl of R. were good or not, m 
U + kromnl the Queſtion. And it was objefted, That the ſaid Grant to] 
37 Poſtca 56: b. Earl of R. was void for the Incertainty of the Beginning the 
3 of, for it cannot begin preſently, becauſe Markham had it the 
for his Life, and it doth not appear whether the K. intend: 
it ſhould begin after the Death of Markham, or Forfeiture, WW 
= Surrender, or when it ſhould begin, and for ſuch Incertain 
2 52- the Grant in the K's Caſe ſhall be void. And the Caſes in t 
——— * 7. * uit, (c) 6 H. 7. 14. 4. and (d) 8 H. 7. 12h. were cite 
2 3 at the K. cannot grant the ſe) Reverſion of an Office ])] e 
Te) Pofica 55 a. One hath for the Trim of his Life; but may recite that ſuchW99d 
10 Co. 61. 2, 


| * * Offic' præd tali, habend poſt mortem, c. but if the K. gra Ling 


Waren. Rep- 41+ rhe Office to another (without ſuch ſpecial Recital) for Lim: 
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b Z —— re the ſecond Grant is void. Vide 11 E. 4. 1. b. 32 E. 3. A Rule 
F pe Co. f b. 7) 112. But it was reſolved by Cole Chief Juſtice, Mala tle $ 
b. 150 151. Warburton, Daniel, and Foſter, Juſtices, That the ſaid Grant $ 


#222) the Herbage and Pannage was good; and in this Caſe dive 
Cr. Jac. 17, 18. Points were reſolved : 1, That the K. has divers Manners 
Ihnherit. 1. Some to give only in Poſſeſ. and not in Rever. 1 
' Corody in a Houſe of Relig. or to preſent one to a Church e C 
Patronage, as it is agreed in 39 H. 6. 48. for in theſe Caſes i 12 
other like, the K. has but a Preſentat. or Commendat. of att 8 Ki! 
| when the Corody or Church is void, and not bef. and can ti Gr 
the Corody, or preſent to the Church in Rever. 2. The K. 
a | _ ſfomelInherit.which the K may grant as welbin Rever. as ini C] 
(/) 10 cos &i. a. but he cannot uſe or exer. them himſ.as ( Offices, vide 1.0 * 
Said te * 29. b. a Man grants an Office of Serv. as Foreſterſhip, Cc. f ea 
29. b. Br. Pre- omnibus terris eidem Officio pertinentibus, the Remaind. to then 'v 
Seba bz. Fin. in Fee; in this Caſe, altho' the K, cannot be Officer toam e a; 
Zo 4 | hy 
Grant 32. Plow. yet the K. is capable thereof, to grant the Office to 2noth. vin 

de n 54 ud. b he himſ. cannot uſe or exer, alſo ſuch Office may be forfeited ö 
de King, and the King mall have an Inberiance f 7 


4 


s the WE l (c) 8 H. 7. before. Other | $6. 
{as to grant to another: 2 as well to uſe and enj 32 er Ca He. caſu 
verfion 3 as Houſes, Had 8 Poſſeſſion, 8 e N rent $3 Br. Pan | 
Panna p14 Ken Comm z Or Res, rant 38. An- 
2, It was Relves, TH, which are Aran of Co pur os, and ( g 4A | 
for he has reci _ King was not (d) de — erltance. Ar Parent b. * 
e e ber Ten 1 his ( n u Br 
that Markbam ge and Pannage for Term Of * which he — 57. Firs. 
that he could 3 then living, ſo that th 2 his Life, and. * 
held for his Life Fane thatin oſſeſſion ich well ew g. 2 Moor 
Law. And 548 it ought to take Effe & another then 28. 87 I 
> my Reports, was KS ah Hack . 
being mil the Law, thinking wk, te BREE rp 
Lett w, thinki „ for chere 1 C 4.6: 5: 
ei Plate Mit eng eng ind thine 8 
Mannor in P in ce, and th and tnat he rage toc | 
out any Word of Re and yet the Nr . ranted the 18, Ca | 
kd, as by Law it everſion, for the Grant o . WELD; S 
affirmed to be g00 4125 which Caſe of the py 8 Ef- — — 71 
at Bar th ; f w. Her tot . men 05 WAS lienar. 21 „A 
that e T wok: But In the Caſe i — Mod: Rove 
of his Grant: And TOE SEANG, DOC. as ri n to grant 3 
v two Intents 3 the King's Chart ved in any Part , b , 
e eee 1 
be taken to one 2 for the Kin taken to ſuch 405. 2b. Cr. Car. | 
voi | Intent good g; but if it ma 88 124 b. A 
d, then for th au - " and to y 4 8 Dyer I 
ledefit of the 4 Kings Honour, and wee. Intent Bee 1810 34. 
n lere 13 taken in loch bl 3 2 Fraser K. 
ea voi 7 or it w : ner as t 3 i 6.7 E. 
Rule bf hy 2 I King s Intent 2 ny wy 
the Second . (s) 21 E. 4.44 5. whe b 2 and AP ns " LW 
ku dee ſhout 3 there King Richard e 
© i per Cl | . ettores Deci a e and 3. Br. N. C. 267. 
F e 
0. per totem Cerum — fer Gu = A eo. ph. Co. o * 
ergy of England ia, t e Grant is voi l ee 
deu Provin 95-44 NEVer Met at void; for all . 100.6 5 
tle King's ince has a ſeveral Con one Convocation, but Kew 175-2» 198.2. 
the 8 Aer not be an tend By therefore NG * 
B it may ſtand . but it ſhall be tak ſe, for then 2 Rolls 3. C a. b. 
_ Faerzr can — * 1 5 that is by the 8 Senſe G) 3 KeB 234: 
U Frov1 ; | entns N er 5 
= at Bar , og erg ig JE —.— 175 their feve- x Co.45: e. 
ind with the "XK; ere the Words of * 8 than the 8 Co. 169.4.” 
ze and Panna ing 8 Meaning, ſl. 70 rant may We 
mot grant it 5 — Reverſion , for i grant the 1 
pant, and dhe Kings Tn . 20 E. 4. the Wa = 
Pes Flac e King's Intent . Nr er 
« (b. Jobs * Iotention. wy Boar Rep. TT 2 
. in the F Ca e or) 6 4 "Ji; 
| 1 e Sixth Part of my Report, war bet 
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. Da. Caſts * Vin, 
1 ans cited, in zich Caſe alſo th Words were ayainſt the 
as s Intent, for at the Time of the Grant there was not 
ef Lord, for then all Seigniories were extinguiſhed 
Ca) 6 α 8 for () the King's Honour, and to make his Grant 
take Effect, it was adjudged, that the Tenure was revived. | 
⁊ . It was reſolved, That there was not any Incertainty in | 
* dhe ſaid Grant of the Herbage and ed to the Plaintiff, ] 
@ Deb en it ſhould take Effect in, Poſſeſſion ; for it ſhall () be. WM 
30. gin when the fick Grant ſhall be ended or determined, and t 
12 Sn although it may determine by ſundry Ways, ſcil. Death, Sur. 
en . render, or Forfeiture, yet it can determine but once, and 
| which of chem firſt happens, then the Grant to the Plaintif 
ſhall begin; So that there is not any Incertainry in this Grant, 
for it is implied in Law, that the ſecond Grant ſhall 
Qs to Co. 353 after the termination of the firſt Grant, & (c) expreſſi 
Rer. 28. Ties" crm ue tacite in ſunt nibil peratur. And therefore, if the 
Rep: fell Rer. King reciting that ſuch a one holds the Mannor of P. for his 
370. 2 Ro- Rep. Life, grants the ſaid Mannor to B. for his Life; in this Caſe 
39% Wia . the Law implieg, that the ſecond Grant ſhall take Effect after 
235 4 Co.73, b. the Determination of the firſt Grant; the ſame Law of a Gift 
(3 Gra, in Tail, or a Grant in Fee. And it was ſaid by Cole (4) 
1 Co. 60.22 Chief Juſtice, and affirmed by. the other Juſtices, That of 
8 Ek. 365. late Times ſuch nice and ſtrict Conſtruction hath been ſtrain- 
2. ed by ſome of Letters Patents to ſubvert the Force and 
5 „ Effect of them, that many good Letters Patents are draun 
C4) Wing-Max. in Queſtion, which is to the King's Diſhonour, the Diſinbe- 
"=  riſinof the Subject, and againſt the true Reaſon and ancient 
Rule of the Law, as appears in all our Books, & talis cert 
tudo certitudinem confundit, ſuch nice and captions] Pretenceof 
© Wing. Max Certair\ty confounds true and legal Certainty, & (e) male- 
* ditla a oft que corrumpit & confundit Textum. And it 
1 nel. ke. was ſaid t it was reſolved in Auditor King's Caſe, That 
8 fie where Queen Eliz. granted a Mannor to B. (f) and his Hein, 
„ qo ep. in the Premiſes of the Letters Patents.) To have and to hold 
34. che laid Mannor to B. and his Aſſigns (leaving out Hein in 
the Habendum.) that the Fee of Ne Mannor did paſs by the 
Premiſſes of the Letters Parents, 1 the Habendum was void; 
for the Premiſſes were certain enou $ the Fee · ſimple, 
and the Omiſſion of Heirs. in the * um ſhould not over- 
throw that which was certain in the Premiſes. Which Caſe 
was affirmed for 7 Law, per totam Curiam, for the Queens 
Intem appeared t 4-8 the Fee · ſimple by the Premiſſes, an 
1003 Bulf3.14- RO ought to be conſtrued (g) 9 intentionem Ee. 
Jo r. non ĩn reer TH &, — a literal and fit 
Denon is made to make his Grant void, contra inteulit 
Rep, nem Regis, it ſounds in Deceit of the King, and is a great In 
+6 Co. 65: > dignity to him; propter apices Juris to make his Charter ur 
— = og der the Great Seal, 0 of which he may lawfully grah 
2. void and of none Effect, 102 (þ) apices * non I 
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PART VIII. Earl of R TAN 'r Caſes 5 37 
ste the Caſe of Offize, it was ſaid; That the ſaid Boos 
which-were cited, ove that the King can't grant (a) rever- (a) Artes 55;bi 
mem Officir, for he has no Reyerſion, hut an Inheritance jo Sg 3. 

nntable in Reverſion. Alſo when one is Officer for Life, 259. fl. 38; 1 
7 he King, without (b) recitingit,grants the Office to another zi Rep: 4r. 


for Life, che ſecond Grant is void for want of a Recital: Cr. Car. 279; 
But no Book faith, That if the King recires the firſt Grant I b. £% 
of the Office, Cc. and that the Officer is living, and grants 150, 251- 4Infte 
the Office to another for Life, that this laſt — 5 ſhall be ; . 5, cab ul 
wid, for want of Certainty of the Beginning; for the Law, limo. 6 Hag 
upon the Matter which appeareth, ſhall limit the Beginning, * ni 1 
to the end the King's Grant ſhall not be void. And Excep- 57- Fitz Granc 
tion was taken to the Plaint, foraſmuch as in alledging the 7; ;. . N 
Grant: made to the ſaid Tho, Markham, the Plaint is, That (#2 > Rolls 190 
(Queen Elizabeth did grant Officium Parci ſui vbcati Clipſon 9 
Pat (without ſaying (c) pradict) and therefore it was db- ( </ Cr, Eliza n '.- if 
xded, It ſhall be intended another Par But is was re- Cr. Jac 26% 
ſolved, That upon Conſideration of all the Parts of the Pala. 499+ | 
Paint; it appears, that jt was the ſame Park: For the Plains | 
iff begins his Plaint, Pro ſuulo liberi tenementt de Officio præ- 
dit; Alſo he ſhews, that Queen Eliz. was ſeiſed, Cc. de 
Parco Pradicto, and fo ſeiſed, granted Officium Parci ſui de 
een, which ought to be intended the ſame Park whereof 
the deiſin was alledged-at the Time of the Grant, and eo | 3 
in in reſpe& of this Pronoun Poſſeſſory (ſei) and in all | I 
other Parts of the Plainr-(predr&') is added: So that it is 7 „ 
well faid in Long 's Caſe, in the Fifth Part of my Reports, | 
That there are Three Manners of (d) Certainties ; 1. Cer-() ; ©, tht, % 
tin ta a common Intent, and that ſufficerh in Bars for thoſe Co. 1. 5 
wao defend chemſelves: 2. To a certain Intent in general, v0 
and that is ſufficient in Indictments, Plaints, Counts, Replicas 
. 3. To a certain Intent to every particular Intent, 
nd that is rejected in Law, for there it is ſaid, Quod talis certi- 
Mb certitadinem con fundit; and ſo it was adjudg'd in the Point, 4 
Ache Aſſiſe brought by the Lady (e) Ruſſel, againſt the Lord cor. t. 1% = 
Aimiral ; and this Aſſiſe being (after a general Verdict for 
he Plaintiff for Part, and a ſpecial Verdict for the Reſidue) 
Wpurned into the Common Pleas, J udgment was there given: 
but Aſſiſe ought to be brought in * proprio Comitatu,by the Sta- * 16 Co. 165,44 / 
te of Magna Charts, (f) cap. 12. CHa mt 3017 
And afterwards on this Judgment; a Writ of (g) Error was 2 1 Bulſt. 4 
ought, and all that which was reſolved by the Court of 3 * 
common Pleas, was affirmed for good Law, by Fleming Chief 
Juſtice ; Fenner, Telverton, Milliams, and Crook, N of 

King's Bench. But for other Errors not aſſigned nor 
Wel in the Commons Pleas, in which the JENS 
the King's Bench were not unanimouſly agreed, the 
uzment was reverſed. And ſo this Caſe, as to the 
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of RUTLAND's Caſe. 
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ANT VIII. 
was unatümouſly reſolved by both 
on a new Aſſiſe brought before War. 
ices of a . N 
Plaintiff had - | mh, 
the P all the Jae, and 
es, and Execution | 
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other of 2000 J. by Quo minus in the * ge | --q 
Thomas Shirley, Knight, who Trin. 41 Eliz. pleaded iv '-2 
Payment according to the Conditions of the Bonds, Gr. '.., "_ 
md the Parties were at Ive and tried for the Plaintiff; bur 
tor Default of a 4 Viſne, Judgment was arreſted, and 9 
efterwards, ſcil. 44 Elia. the Plaintiff per Johunnem 
Oſborne, Attornatum |: from venit hic in Cui, & fatetur 
{ris Gris hic ulterius ' noll 8 Upon which Judgment 
ms given, that the Def t eat ie, and no Amerce- 
5 the Plaintiff. Upon which Judgment the Plain- 
brought a Writ of Error in the quer Chamber; 
5 upon ſundry Arguments by the Plaintiff's: and Defen-.. 
. at ſeveral Days, It was reſolved by the Court, 
ud the two Chief Juſtices, That the judgment was errone=-. . | 
ow, for divers Fro 1. It was reſolved, That a ( = Ca) Roll, pe 
Kirexit cannot be, unleſs the Phintif or Defendant be r 
Court in proper Perſon, ot = Entry is in 5 Manners, 211. Tank. Cent. 1 
(wit appea rs after) a8, neren in pro- perſon vis ſug . 45 
denit 7 ſuod ip ſe e vum grail u 8 3 8 
Net, ſed abinde omnino ſe retraxit, Cc. or being L 
Court and demanded, where the Entry is.(b) # ſe 
elit] in contemprum Curie ſe retrexit, 1 or, fatetur ſe ulier 4 0 1 
: . eu, Sc. and there with agrees (e)-3'H.6, 14-8. Oh, Ree =, 
BLE, 3. 43. 4. E. 2 23.8. where the Caſe was, That three ak , 
paceners were Plaintiffs in a Writ of Deceit, and W w : 
| 7 appear in Perſon, and the third by Attorne ß Þ 
£ they would 7 fue further, and could, l 
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Beeren Caſe.” Pan Vit | 
1 4 not, betauſe one was by Attorney; wherefore. they were 
- ©  Nonfvit. Vide Lib. Intra 92. Title Aitaint, Bre. 5 and'Title 
_ Appeal, 56. and Title Treſp. 399+ 8. 13, 14, 15, 16. and Titie 
Conſpizacy, 125. b. 6 Ed. 3. 30b. and OY Fremd's Caſe, 
in @ Formedon, the Attorney of the Tenant cannot depart in 
Ada  deſpight of the Gourt, but a Grand 72140 ſhall be awarded. 
CON. . . C. And it is to be Known, that at the (a) Com. Law, when any 
Tie. one was, by the King's Writ, commanded to appear, it was 
30 Co. 101. 3-b- always taken that he ſhould appear in Perſon, and could not 
Dial 377, 478. appear by Attorney; but after he had appeared, the Courts 
oth of Chancery, King's -Bench, and Com, Pleas, and all other 
Judges who held Plea by Writ, might, after Appearance, 
ve admitted him by Attorney: Otherwiſe when Plea was 
held withopt Writ, unleſs'the King granted a Writ De A. 
| © rornato fatiendo, and that appeazs by Britton, c. 126, f. 287, 
(4) W. 2. c. 10. But vide the Stat. of em. 2. (b) c. 11. and other Statutes, 
2 377> which gave Remedy in many Caſes ; but the ſaid Caſe at 
| Bar is not remedied. by any Statute. But it was objected, 
That it is true, that de 7;gore Juris, the Plaintiff in the 
Caſe at Bar ought to have appeared in,proper Perſon ; but 


1 


I K 75 it is not Error; for if the Court admits the Plaint. or 


_ ©,» Fpites &c. 13, 


efen. by Attorney, where he ought to appear in Perſon, 

\ it is not Error; as in 37 H. 6. 27.4. If the Court admit one 
upon a Capiat, or Exigent, by Attorney, where de rigore Jurit, 

(e) Fiz. Attor- he ought to appear in Perſon, it is not (e) Error, (d) F.N.B. 
ney 20. Bre r. 254 acc. To that, it was anſwered and reſolved, That there 
Error, 98 is a Difference between Caſes where the Defendant or Te 
WEN e nant cannot by the Law appear by Attorney, and Caſes 
4 where the Defen. or Ten. may 2 by Attorney; but up- 
on ſome Proceſs, by reaſon of ſome Default or Contempt, 
2 he ought to appear in Perſon, In the firſt Caſe, If the 
(% 1 Roll, 3, Court admit the Defen. or Ten, by Attbrney, it is Error; 
238,795. 1 Roll. but in the other not: (e) As if an Infant is admitted to ap- 
Cote 137578, Pear by Attorney, it is Errqr, Cc. but when the Defendant 
01,42, 554, may make an Attorney, and the Reaſon that compells hin 
228. Ci, 445, to appear in Perſon, is the Contempt to the Mart; there 
581. Popb. ie. the Court may diſpence with the Contempt, in their. Di 
2 Ne al. cretion, and admit him by Attorney, and that is no Pre 
Rep. 47, 72, 296, judice to the Plaintiff : But in the Caſe at Bar, the Law te 
2 a 5.31% quires him to appear in proper Perſon to make the Retraxit 
Beiden. 73. 74, becauſe it ſhall he a perpetual (f) Bar, and in a Manners 
a (4) Releaſe, and the Admittance of the Court cannot pit 
Jo. be.. Cr. El. judice the Plaintiff in ſo high a Degree. But in dic 
8 . Matters, the Admiſſion of the. Court may turn the Plank 
2322 .- , or Demandant to delay, but ſhall never Bar the Plain 
a6:.2 or Demandant: As if the Court grants Proceſs againſt f 
Nanette br. (Þ) Witneſſes, or grants View, or ()) Aid, where it 8B 
Departure in de- E =x | 1 : "KH. gran ö 


31 E. 4 39. . () Cro Car. 554 March 95. 1. 7. 5. . Fitz. Proceſs 111. (5) 21 E-4% 
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rm. | Beecuer's C \ 59 
| eee 4 Error, as it is held in 5 H. 7. 8. b. and C9 5 U. 7. 
man 


9. l. and the Reaſon is given there, becauſe the De- 1 OE 
andant has not any Prejudice of his Right, but only a De- 
lay. But i the Court admit a (b) Voucher, where it ought C4.) Br. Error, | 
not to be, it is Error, as it is held 8 H. 7. 11.4. The ſame i. 1 
Ln ik an * Efſoign be caſt and allowed where it is not al- Hob. #7. | 
lowable," it is not Error: But to deny any of theſe + dila- t 9 co. 16. 2. 
| tories, where of Right the Court ought to grant them, is £ 
Error, as appears in the ſaid Books, and 21 E. J. 65. b. 22 E. "nd 
1% K. And a (c) Retraxit is always on the Plaintiff or Cc) 1 Roll. $89 
Demandant's Part, and a (d) Departure in deſpight of the c Fr.13%S. © 
Court, is always on the Defen. or Ten. Part, and the Entry Cor Lit. 139. 4. 
there is, Quod Tenens receſſit in contemptum Curia, and byline, t. 
8 Cale the Plaint. or Deman. is barred, and in the other 
ale the Pint, or Deman. ſhall have Judgment preſently ; 
(e) 95 mel Actionem hinge ay" amplixs repetere non po- (% Co. Lin 
eff.” Vide for theſe Matters, 20. E. 2. Excommengement 8. | 
I 3.23. in Formedon. 6 E. 3.31, 32, 34.4. in A Imne- 
bt, 4 3+ 3-b. and 68. 38 E. 3. 13. 16 N. 2. Tit, Cauſe de re- 
mover Nea 12. 3 H. 4. 2. 11 H. 4. 94. 3 H.6. 13. 9 H. 6.59. 
5 30 H. 6, 16, 33. Prifot. 7 H. 3. 39. Vide Tit. Departure en 
N deſpite de! Court, Brooke. REI 5; 8 | 
K 2. K was reſolved, That the Plaintiff in this Caſe ought to ns ©", 
2 be (Y) amerced, for it is a ſtronger Caſe than the Caſe of a C Cr. Jace 2 
15 


Nonſuit, 'which is but a Default, or Non- appearance; but a Jenk- C22 483. 


8 is a e acknowledgment that he hath no 
uſe of Action, and theref. he will no farther proceed, Cc. 
and theref. it is a Bar for ever. And it was objected, That 
de Fhintiff ſhould. nor affign that for Error, becauſe it was 
"4 for his Advantage that he was not amerced, and a Man ſhall 
. never aſſign that for Error which is for his ( 7 Advantage, Ger T 
the r b. by Herle, 8 H. 5. 2. b. 11 H. 4. 8. F. N. B. 21.7 C. b. Palm. 
to ſay, that he was eſſoigned, where he ought not to be = 9 4 
. Wigned; or that he had a longer Day than the common 732, 6. Fizz 
As y; or that Aid was granted to him where it was not grant- rs. 
„ Ta which it was anſwered and reſolved, That it is 
due, that in Proceſs, or Delay, which is for the Advantage 


17 ok the Party, he ſhall not aſſign it for Error; but in the Caſe e - 
a Bar the mot is not perfect, for the Amercement ought * 1 Rol. 267. | 
to be Parce of the Judgment; and it is alſo for the King's 


dvantage, and therefore divers n have been re- . 
rerſed in. the King's Bench, becauſe che Judgment was, [dcay Bet. ye. 
f miſericordia, where it ſhould be, Cupiatur ; and yet ir Ch) Cre, EL8S. 
mas tor the (þ) Parties Advantage; but becauſe the Judg-£:* — 
ment was exroneous, and the Error of the Court in giving 2 Sand. 47- .- 
i tor this Cauſe it hath been often adjudged, that it is t C e. 
wot amendable, but the whole Judgment ſhall de reverſed. 8 S 
Vide 29 A. pl. 26. 7 F. 6. Dyer (i) Eg. 14 El. Dyer CR) 313.0 Dy. 319. 
Nie now the Doubts there well explained. And becauſe it is ſo e . 5 

» I 3 | | material“ r 


a it wy n * 9 9 9 + cath J * * OFT C - th * a J 
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Bergen Caſe. , Part Vir. - 
> ,» _ - materthl in all Judgments to know when the Phint. or De- 
_ Is mandant, and when the Defen. or Ten. ſhall be amerced or 
ned, inaſmuch as the miſtaking thereof makes the Judy. 
. m.ment erroneous, it is very nec to underſtand the true 
Senne of the La in theſe Caſ es. 915 
gern And this Word (a) (Hit) hath divers Significations in 
f La, quis aliquando fenificat Pretiun, 'dliquands Penam, & 
eee Pacem. For 1. the Price, or Sum, Which is the 
| Cavſe of obtaining of a Benefit, is called à Fine, as Fine in 
the Hamper for the King's Writs, Fine for Alienation, Fine 
for Admiffion to a Copyhold, Fine for obtaining Leaſe, 
and ſuch like. 2. That which the Offender gives in datiſ· 
action of his Offence, is alſo a Fine, and in that 
Senſe, diciter Ferna. And z. The Aſſurance which makes 
Men enjoy their Lands and Inheritances in Peace, is called 


dei, quis finem litibus «a0 And all theſe are called 
. . - Fines, becauſe they are the End, or Cauſes of the End of all 


| tte ſaid Buſineſſes. - | | 
ere,  (b) Amercement is in Latin called Miſericordis, and the 
—- 39% Cauſe thereof is, becauſe by the Com. Law (which is a Law 
| > of Mercy) no Man ought to be amerced fo much as he de- 
1 ſerves, but leſs. Vide F. N. B. 76. R 
2 1. Ia all Agions Quarevi & armit, as Reſcout; Treſp.vic 
r cn, &c. if judgm be given againſt the Defen. he ſhall be 
- © Ev. Lis. fined and impriſoned, for to every Fine (e) Impriſonment i 
> incident; and always when the judgm. is, uod De fenden: 
caniatur, it is as much as to ſay, quod Capiatur 2 ry . 
. - fecerit. Vide ig. H. 6. 8. l. 34 E56. 24. 11 H. 4-25-30 f 

228. And if there be divers Defendants; they ſhall be fi 
rally fined. So in an Ai ſe, if the Diſſeiſin be found with 
Force, theDefendant ſhall be fined, and impriſoned ; other. 
wiſe it is if the Diſſeiſin be found without Force; for there 
be ſhall only be amerced, for the Writ of Aſiſe doth not 
mention vr & armis, but, injifte & ine judiczo diſſerfoil, 


= 


FA | 
1 3 2 2. In a Writ. of Deceit upon a real Action upon a Reco- 
Frand and Deceit very by Default, if it be found on Examination, that the 
þ tothe Cour: Ten. was not lawfully ſummoned, the Judgm. Hall be, F! 
| $36 2 0 falftate & deceptione predithy capiat : 
And the Writof Deceit is, Often ſum eſt nobis ex parte A. quid 
ZB. in Curia nofira falſo & in dectpiione Curie recuperavis ſt 
Ham, &c. and that is the Cauſe, ſcilicet, the Deceit to the 
. © Court in obtaining the faid Judgment, thar he ſhall be #- 
ned and impriſoned; but in an Action perſonal, the De. 
.  ceit between Party and Party, which is in the Nature ck 
an Action upon the Caſe, there the Defendant ſhall not be 
ined and impriſoned, but only amerced, for there is no Deceit 
done td the Court, but to the Party. © 11 


\ 


or receſſit n contem tum Ciiæ, yet there is no Contempt 


he G2 ws n l — TY 
* ©” VS ” P L 
, | : 


* he . nt, wh 1 9 falſe Deed to him, . 
or (4) denies his own and it is againſt him, or * 

if he, (Y) relicta verificatione cognoſeit Athonem, he ſh e 
liged for his Falſitie, quis certi debemms eſſe de proprip fatto; N 
but if he denies his (c) Anceſtor's Deed, or pleads a Deed to ff b. br. K. 
his Anceſtor, and it is found againſt him, yet he ſhall not be S, . 
fined, but amerced only, quis de alieno fatto, And ſo you Fine pur Con- 
will better underſtand your Books in fu 6. Dy. 67. 26 Af Bas 1g . 
$.5- 33 KH 6. 54 b. 34 H. 6. 20. 4. b. if he denies a Re- 24. ab. Firz. 
coyery, or other rd to which he is Party, he ſhall nat 3 
be fined, 20 Ap. Io, 16 Af. b. 19. for it is not his AR, 844, 845. - Cro- 
but the AR e Court, and he doth not deny the Re- Nang. 
card-abſolutely, but, non bebetur tale recor dun. ) r Roll 34 


3 H. 6. 54 b. 


3 Roll. Rey. 4. Fitz. Fines 16. 9 E. 4. 24. 2. b. Fitz. Pines 25. Dy. Gy. pl. 19. 4 31. Cro, Jac. 
AI 191. Raym. 195,202. 1 Mod. Rep. 73+ (e) Br. CORE * 255+ 2 Sand. 192+ 


4. If the Defen. in a Replevin claims Property falſly, and 4 
it is ſo found in (d) proprietate probanda, he ſhall be fined Falſe clam of 
and Impriſoned, 11 H 4. 4- 7 ale ae” 


tle, &c, in vo- 
ji fo thavhe can't have the Uſe of the Cale of his Plough,oracher Goods. (;) 1. — 2 
| can't ve — Or r 11. » 44. 5. 4. 
Br. Fine pur Contempt 14. Br. Retorn de Brief 108. Pitz. Proprietate probanda 1. Br. Propr probs 24. 


5. In e) Appcal of Death, Robbery, or any other Ap- 3 

— of Felo — Mayhem, if the Plaintiff be barred, or if For malicious 

de which concerns. 

20. for the 7 Man's Life. 
. Br. ere 

* Co. Li. _— 


if the Altaint paſs againſt the Defen. if he were Party to the M te araine 
i Rocord: he iliall de ned and imprif. but if be ware notes 


Where any uſes the Countenance of the Law (which was 7. 
inſlituted to make an End of Controverſies and Vexation) ker doub. vers 


ball be fined and impriſoned for his double Vexation. 3. d. 

8. For all Contempts done to any Court of Record, againſt g. 
theK's Command by his Writ under his G. Seal, the Offender cenempes v 
wall be fined and impriſ. as in Quare non admiſt, Ouare incum- uss 
bravit, Attachment npun. Prohibition, 8c. Vide 19 E. 3. Quare 
un adnrfit,7. 23 E. z. 22. 26 E. 3.75. 20 E. 2. Goren. 233. Ig 
empf. 13 2. The Stat. of 25 E. 3. c. 6, &c. but when the Be. 
mandant, or Plaintiff, or the Tenant or Defen. ſe retraxit, 


=- 


\ 4 | aga n ſt- 
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_ eu Berchzk'r Cafe. Part VII. 
”__- _  - knainſt the King Command by his Writ. And by theſe Dif. 
)en vou will better underſtand your Books in Caſes of Fine 
= — and Impriſonm. and learn the true Reaſ. and Senſe of the Law, 
Et. g. In all Caſes, where a Thing is forbid by any (a) Statute, 


= 


E A 
2 
* 


2 Eonremprazaint the Offender ſhall be fined and im riſoned, 35 H. 6. 6. b. 19 
e i. H. 6, 4. in Maintenance. Vide 9. E. 4. 28. And that is the 
A , Jace 538. Rexſon, Thar where the Statute of Marlebridge c. x5. forbids, 
=” 4 Balls 328 Qrod nulli de cetero liccat ex quarunque tau ſa diſtrict facere ex. 
\'3 A o. ira feodum ſuum, net in Regia via, vel communt Strata; that 
nnn who is diſtreined in the High- way cannot plead it 


rt): Inft. 131. in Bar of the (b) Avowrie, for then the King ſhould loſe his 


Fine; but ſhall be driven to an Action on the Statute, 
in which the King ſhall have his Fine, and therewith agreeth 
11 K. 2. Avowry, 87. Vide 19 F. 2. Brief. 842. 21 E. 3.11, 
N ->.4 39 F. 20. 43 E 3. 30. F. X. B. po, & 173. Regiſter gy. 
10. 10. In ſome Action the Defendant ſhall be · fin d in one 
Court which Court, and but amerced in another Court, and yet the Of. 
= þ nov of Record fence ſhall be all one; as in a Writ of (c) Recaption, il it 
* pole A Fine. be brought in the Common Pleas, and Judgment be there gi. 
Ja d yen, the Defendant ſhall be fined and impriſoned as hath been 
"Þ.N.B.73-d. , ſaid, but if the Writ be brought in the County Court, and 
Ana . a. the Defendant be convi& before the Sheriff in the County, 
the Judgment ſhall not be, Quod capiatur, quia nulla Curia, 
R que (d) recordum non habet, poleſt imponere ſinem, neque alig 
Ruten g. r mandare carceri, quia a ſpectant iantummodo ad Curias 
© Salk« 2% Necorda, and therefore in ſuch Caſe he ſhall be only amerced. 
| PL. d altho', the Writ / the Recaption is of Record, yer 
-  foraſmuch as the Judges in the Court, ſcil. the Suitors are 
Heu b not Judges of Record, nor the Court is of (e) Record, they 
- fo: ir. 58. a. Cannot impoſe Fine, or commit any to Priſon. And fo in all 
nen the like Cafes, | Vide F. N. B. 73.4. 8 E. 4.5. 34 H. 6.24 
- Cr. El-792. CP. Jac. 582. 4 Inſt. 236, 268. 21 E. 4. 66. b. g Co. 48. b. 41 a. Mod. Rep. 171. 12 H. 
41, 7, 7E 23. 4 b - | 
Amereement. And now concerning Amercement, , | 
N I. In all Writs of Precipe quod reddat, 3s 
reddax Writ of Right, Formedon, or Wiit of Aiel, 
*. Writs of Entry, &c, Pracape de gol pm 
wat, as to have Eftovers, Common, Gr. 
"OnNonfuir, Bar, Or, Pręcipe quod fatiat, as Writ of Cuſtoms and Services, 
for ee e. If the Defendant be barred, or if he be Nonſuit, or i 
: trer ot Form, His 


tac lat. 


a Writ abate becauſe it is ill in Matter or Form, the De- 

ve —— mandant ſhalt be amerced. But if there be two Demandants, 

genic, Wric aba- and the Writ abate for the Death of one of them, the othet 
21 A of - ſhall not be amerced, 28 E. 3. 23. 4. 46 FE. 3. Tit, Accompt 

Ec · no 5 5 1 | ar 

telument. 5 E, 3. 3+ | 22 H. 6, 7. 38 E. 3. 31. 7 H, 6. 36. 1 if 


3 FB as 14+ 80 in all the: faid Writs oft Pracipe, if Judgment 
rpm 12. dy given again} the Tenant, he ſhall + be amerced, - 
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pier VAIL Buzcnzn': Cat, | 61 
2 In all Perſonal Actions, as Debt, Detinue, and thelike 8 
Agions, without Force or Deceit to the Court, and alſo in in Perf. aa 

Actions which comprehend Force or Deceit to a Court f 
Record if the Plaintiff be barred, nonſuit, or the Writ 
zhate becauſe it is vicious in Matter, or Form, he {hall be . 
amerced-only,, and not fined; but if the Writ abate by the Death orNonſai 
Death of one 'Plaintiff, or it one | Plaintiff appeareth, and r | 
i onto = want 
i Nonſuit o who ſurviveth, or appear NG 
not be am 15 na. N is in 47 2 he 2 who 3r'Fitz | 
appeareth not. 47 F. 3. 43 3. 7 H. C. 36. 8 
8 E. 3. 31. 41 a. 14. And in Ee Aan which . 
— orce or raud to — the Defendant ſhall be 
amerc' | 25 
3. If one Demandant in a Real Addon, or one Phintiff © * nb 
ina Perſonal Action where (c) Summons and Severance lieth, One Demandant 
u in Debt by Executors, if one Demandant or Plaintiff be fn N 
nonſuit, and the other ſueth farward, he who is nonſuit {hall D) Br. Amer. 
not be amerced, 28 H. 6. 11. b. 21 E. 48 7 TOTO 8 83 
In all judicial Proceſs; if the Plaintiff be barred, nonſu. 4. 
or i the Writ abate, the Plaintiff ſhall not be amerced, be- In pro- 
tuſe the Proceſs is founded upon a Judgment and Record, „ 
« H. 4. 55. b. in (4) Ouid Faris clamat, Sare facias, Ce. 21 (4) nr H. 4 2. 
E. 4 23. 9 B. 3. 32. in Per que ſervicia, 18 Hen, ö. fit. Pledges 1, n Ge- 
And in cheſe Actions the Plaintiff ſhall not find (e) Sureties, (< Genc 
becauſe he ſhall not be amerced. Co. Jace 41+ » 
5 In all Actions Real and Perſonal, if Part be found for 
e Demandant or Plaintiff, and Part againſt him, or all or Parr found for 
Fart againſt one Tenant or Defendant, and nothing, or but ** 1 Pan 
art, againſt the other, the Demandant or Plaiaritt ſhall be a: re Pang” 
I amerced; unleſs no Default be in the Demandant or IF 
Thintiff, and einen in Treſpaſs of Battery againſt | 9 0; 
band and Wif ſuppoſing the Battery to be done by them CoC. 6 


band acquitted, yet the Plaintiff ſhall not beamerced, for the B.- Aale 
Fantiff could not have another Writ in ſuch Caſe, and 2,7, 25 25. Br, Ex- 
terefore-no Default in him. Vide 22 A. 8. 7 A. pl. 1 * 

1471 317. Br. Anertemeni 42. 40 E. A 2 21 A. 


P Un all Acti. Real or Perl. where chere i is but one Faust or « 6 : 
| Lhethall not be twice amer. but there where there is but one One Ten, or | 
vemandant or Plaintiff, aud divers Defendants, the Plaintiff nalin —— rhe _— | 
1 75 amerced, 9 E. 3. 6. 31 Af-pl. + 31-@5 C0 Cor 58. b. | 

I, 4. ? » 4s ;: 
1. 79 Diſcoh. in ' 2 or Perf. Ai. the Dem. or Plain. * * 1 
i Ihal] not be ech for that is sche AR of the my 38 ance, or when 


F. 8 Court is on- 


* — 


both, and the Vite is only fouud guilty,” Cc. and the uf- 453- G BL 


at " * 9 
* 1 - 


i - 
— 


Barcuan Ca. Part vil 


. 533%, The ame Law, and for the ſame Cauſe, when ihr 

-  *-- _ the Court is ouſted of Juriſdiction. © | Wi 

N 8. In all Adions Real or Perſ. (in which there is not con- Why 

I Tenant or Def: tain d any Force or Deceit to the Court) if the Ten. or Def, We. 

Days 8c. wall comes the firſt (a) Day, and rend. theThing in Demand to the Fe 

nor be a= Dem. or Plain. he ſhall not be amerced; for he doth what the 10 

e in- Ring commands by his Writ; for where the Writ is, Precipe While 

Force or gd reddat, cc. that in udgment of Law 18, that he render the 

Cc. Car. it at the Return of the Writ in Court, and not in the Coun. be 

, $6-CoLi6D try, 2s it is reſolv d in () Voughen's Caſe, in the Fitth Pat I 

3 N Amerce- of my Rep. fol. 49. 4. and there the Cauſe of the Amercen, White 
5 the Ten. or Def. is well explain d. But in Actions in which 

2 16. the Offence is ſuppoſed with Force, or in Deceit of the Why 
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— — if the Def. at the firſt Day confeſſes the Action, yet nh 
he ſhall be fined and imprif, for his Appearance and Confeſhon We if 
are u Manifeſtation, and no Satisfaction for his Offence, nds 
- 9. In all Cafes when a Real or Perſonal Writ doth abate tor WW; 
want of Form or Matter, ot the Dem. or Plain. be barred,the prope 
Judgment is, Petens, foe Querens nibil cap. per brew Wilt (1 
ſuum prad fed fit in Miſericord 2 falſo clamore ſuo inde, & en 
—— 4 Ten ſeu Def eat inde fine die. And in all ſuch Caſes the der 
: JD t out of the Common Pleas into the Exchequer, which Conte 
3 the Clerk of the Warrants makes in ſuch Caſes is, D: A. nN E 
* alſo clamore ſuo verſus S. in placito, &c. Vide F. N. B. 76. Aon 

# The Judgment But if che or Plain. be * nonſuit in any Action (cet- 
tain ſpecial Caſes excepted) the Judgment is, Ideo conſdera 
E O Cre Jace 213. eff quod pred (c) Querens & Plegit ſui deproſequendo fnt inde in 
mi ſericordia, &c. & prad Def. eat inde fne die; and there the 
| TER. 7 2 Johanne N. pro ſe & pleg. ſuis, quia non ef pri 
Cf. N. B. 78. ſequutus breve 1 B. in placito, c. Vide (d) E. M 
= I the judgment 76. f Bat in of Retraxit the Judgment is, Quod nihil 
. maKeraxit. cap per breve ſunm pred”, ſed fit in GI. pro falſ clam, & 
10. _ Ic. There are ſome Perſons who ſhall not be amerced, and 
3 therefore they ſhall not find (e) Sureties; ſome for the Di x 
Pecfocomboſhall nity ot- their Perſons, as che King, () and ſo che Que 
”  OCo-lira27 for as to that ſhe partakes of the King's Prerogative. Vier, , 

133- Cr. F. N. B. 31. f. ). C. tot. A. 18 E. 3. 2. Br. tit. Anercemis 
— — 53. Some for Tndeciliry of Age, as (g) Infants, and theres An. 
x Roll 214 fore they ſhall not find Sureties; but the Entry is, /9:0 ther 

Palin. 5365 Aſſericer A, ſed pardonatur quis Infens. Vide 43 Al. 15 

TACoLiut2ra. E. 3. Tit: Amerce. 10. 3 E. 3. Infant 14. 14 4. l 
Tae 41 Aſſ. P. 14. 17 E. 3. 75. Bratt. folio 254. F. N. B. 195 
#Roll-215- g. Truè it is, if the Ten. () diſcla. he ſhall not have a Witt 
(x) Coir. 126, Err, againſt his own Diſclai. becauſe by his Diftlai. he hal 
3 R 1 > b . | rre 


; I Balk. 276, h. Reg. Orig. 224. a. | Roil 234, 215. . Palm. $18, $10 Re wo 394. 1 Mod 

. o #* + » . , 

- 47» 296. Dyer 338, Pl. 41. 2 Keb. 698. 1 Bulſtr. 173. 5 Co. 49; 4. (6) Cx. face 548 2 Hall 
128. Fux. Err. 78. poltca 62. a. Jenk. Cent. 283. | 1 
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wrred himſelf of the Right of the for the Words of 
diſclaimer: of the Tenant are, Nihil habet, nec habere cla- 
wit, in terra illa, nec die Impetr ations brevis originalis pred" x 
tc; babuit, Foe clamavit, ſed aliquid in terra ils babere de- 
cs & di ſclamat; And againſt that he cannot have a Writ 
of (#)- Error to have Refticurion of the Land againſt this % Cg. 
viſchimer. © Vd 6 Edw. 3. 7. b. & E. N. B. 22. & And if 148. Firs wh 
the Retyaxit in the Caſe at Bat had been duly made, it was SN 
befted,” Thar againſt it ho Writ of Error lay; bur here the = - 
rav itſelf was erroneous; becauſe the. Attorney did it | 
ylere it ought to be done in (5) proper Perſon, Alſo'the(%) Amea 52. x. 
Fe was diſcontinu'd, as appears by the Record. And foraſ. Lit. 18. — 
pthe Ten. or Del. after Departure in Deſpight of the Court fag rs, 
nd have a Writ of Error, or if he had an Eſtate for Life 33. 
ir in Tail, On0d ei deforcear, F. N. B. 155. I. and che De- 
kndant or Tenant againſt his own (c) eſſion may have (0 P. N. B. 21. K. 
Writ of Error; It was refolv'd, That altho the Plaintiff in 
oper Perſon had made a Retraxit, yet he might have a Writ 
) Error, either in the Judgment or in the Proceeding j ( Aaces 59. a, 
br no Imperfection is ſav'd in ſuch Caſe by any Staturewhen |} 
woment is given upon Retrexit, and it is no more than a 

infeſſion on the Part of the Defendant; for the Effect of 
tle Entry of a Retraxit is, Ouod idem (e) Querens 5 — (cue co L it. 239.4. 
5 e wlterius nolle proſequt verſus Def. de placito pred, 

ich Confeſſion is (f) 2 Bar in all Actions, although the (#2 Antes 58, b. 
Words ate de placito ſuo pradicto, and therefore it is not like 1; 5% Co. 


IDiſchimer, by which the Tenant diſclaims and bars him Jac. 2: Mag 
F abſolutely of all his Right in the Land. = J----i| 


6 It was reſolv'd ; That the Entry of the ſaid Retraxit was &c. 13. 21 E 4. 
lafficient ; for it appears by the Precedents that there are 
Indry Manners of Entries of a Retraxit : After both Parties 
ure appeared in Court, the Entry is, Er (g) poſtea eodem die Cx) Co. LAS 
nit hic ad barram pred' Tenens per Attorn ſuwn pred & © f 
bd Prtens tune folemniter exattus non venit, ſed a ſefts ſus _ 
W in contempt” (ur ſe retraxit, Ideo conſderatum eft quod 
ſexe nihil capiat per breve ſuum fred” ſed fit in miſericordia 
Melſo clemore ſuo inde, & quod prediftus Tenens eat inde fine 

+ And that appears, Trin. 5. H. 6. Rot. 320. in Com Banco. 
wither Form of a Retraxit is, Et ſuper hoc idem Quer dicit, 
%) iþſe non vult ulterius placitum ſuum præd proſequi, ſed (9) Ancea 58. 2. 

A onmino ſe retraxit, &c. Ideo, 8&c, Another Form iss, % 
idem (i) Querens fatetur ſe (ſeu N fe) ulterius nol. (3) Co. L. r. 
10 verſus rad Defendent &c. de placito pred', And | 


try of Departure in Deſpight of the Court on the Part 
de Tenant is, ( Ft prediftus A. licet ſolemniter exallus non GCaUk. 1294. 
at, ſed in contempt” Cur receſſit & defalt' fecit. And that is 
in Judgment of Law he is preſent in Court, Ton — ng 
deman 


Poſtes 69. 2-(4) 0 Fate the Writ, 11 K. 2: Excom. 25s n is, 
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BEECHER's Caſe. Part VIII 
demanded 1 in Deſpi icht of che Court, that amount 
| (pight and Contempt of the 
outt ; gy yet the —— is there given upon 15 De. 
fault, as appears before. Otherwiſe where he imparles tog 
2 for there he is not, in judgment of Law, pr 
ſient in Cams! and ſo the Difference. Vide 20 Fa 
{HEY 2 and all the Books aforeſaid. And if the Wii: 
. aero Wen Lot, ox other Matter of Form, upon Ple 
dgment is, 1 prad Tenens, or 75 

ns, eat — 3 Fs * And it che Deman 
be upon a Bar pleaded, c. by Judgnent 6 8 
— the Words of the. Judgment are all one, ſcil. qu 
ed" Tenens, or Defendens, eat inde fine die; and always the 
dgmene ſhall have relation to the Plea, ſcil. if upon aPle 
—— the judgment ſhall be applied to it: If to the 
Writ, then the pm t ſhall be applied to the Writ only 
2 * Bar; — — agree the Books in 3 H. 4 
4+ 11. Nide upon Plea of Excom. which doth ac 


en — * Luke kr. 
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+» * |SWAYNE'* Caſe. 


DD {chard e, Eſq; brought an Action of Tyeſpaſs a= 8. 
N gainſt Malter Becket, quare Clauſum fregit, at Hanning- 1 Brownl ß. 
in the County of Wilts, and lopped, Cc. 10 Oaks, and 1 Roll. Rep. 26. 
$ Aſhes, &c. And upon not Guilty, the Caſe, as it was > Rot? Rep. 
cially found, was ſuch; Q. Elizabeth was ſeiſed of the zb b. 
nor of Hannington in the County of Wilts, in Fee, in | 
he Right of her Dutchy of Lancafter ; and that the ſaid 
Naks and Aſhes ſo lopped, were growing upon a Yard and 
ulf of Land, Parcel of the fame Manor and Copyhold 
ind, G. and demiſable for one, two, or three Lives; and 
terwards the Queen, by Indenture under the Seal of the 
butchy of Lenceſfier, Anno 29 Regni ſur, demiſed the ſame 
nor to John Molly, Eſq; eæceptis omnibus boſcis, ſubboſcis, 
moribus, & marem', &c. To have and to hold to him (ex- 
ent before excepted) for 21 Years; who, 35 Elia. aſſigned 
Chis Intereſt to John Plummer, and others; and afterwards 
he Queen died; and afterwards the King that now is, by _ 
Letters Patents under the Dutchy Seal, granted to Alex- 
tr, Lord Fivy, Richard Swayne, and Feter Whetcombe, re- 
Infonem predict uc premiſe fic, ut prefertur, except, to 
lem and their Heirs, to whom the Leſſees attorn'd; and af- 
wards the Lord EY), and Whetcombe, by their Deed re- 
ale to Richard Swayne, and his Heirs: And at a Court 
td by: the Leſſees, 17 Octob. 3 Fac. Regis, their Steward 
panted, by Copy of Court Roll, to the ſaid Walter Becket 
by Defendant, Cc. 2 Houſe, and the ſaid Yard and a half 
Lund upon Which the ſaid Oaks and Aſhes were growing, 
term of Life, ſecuntium con ſuetudi nem Manerii; and that 
tin the ſaid Manor there has been ſuch a Cuſtom, That 
ery Copyhold-Tenant for Life hath uſed to take all Trees 
dewing upon his Copyhold-Lands, to be employed for 
wel in his Copyhold - Houſe, and for Bounds and 
ces, and other neceſſary Reparations to be in and 
| upon 


Y 
» * 
'S 
Y : 
* 


* upon the Cuſtomary Lands and Tenements ; and that the D. 


£9) 40. 24 b. objected, (a) nemo poteſt plus juris in alium 17 


: et Lords for Life, and not by Surrender, yet ſuch Grantee b 


| Gu. 758.812, being Ye) endowed of the ſail Land amongſt other, ſhall nd 


— — 7 
a. - $f” - „ — 
ö \ 
— 


— 


SwayNne's Caſe. Part VII 


fen. did lop the ſaid Trees upon his Copyhold, and imploy 
them for Bounds and Fences in and upon his Copyhold Lat 
and Tenem. Or. And the Doubt was, That foraſmuch as the 
 faid Leſſees held the Court by virtue of the ſaid Leaſe of the 
Manor (out of which Leaſe the ſaid Trees were excepted) if 
the Defen. to whom they, by their Steward, ted the ſaid 
Tenem. by Copy, might lop the ſaid Trees, which, by the fait 
Exception, were divided from the ſaid Leaſe, And in this 
Caſe divers Points were reſolved by Coke C. J. Walwf 
Warkurton, Daniel and Fofter, as after appears. But firſt it wa 


Sr ge b. et b. Tua ipſe ; and the Cn” tempore who held the Cou 


Co. Lu. zog. b. and made the Grant to the had nothing in the Trees, fo 
| they were excepted out of their Leaſe ;. Ergo, the Copyholdet 

who claims by Grant of the Leſſees could not meddle with the 
Trees. But it was anſwered and reſolved per totam Cris 

00 Moor 8:2. that notwithſtanding the Severance by the (b) Exception, and 
z Brown. 231. notwithſtan. the came in by a voluntary Grant of the 


Copy, ſhould have Eſtovers; for the Eſtate of the Copyholdet 
(who comes in by volu Grant) is not derived out of tl 
Eſtate or Intereſt of the L. of the Manor, for the L. of the 


31. Moor 112. yet the Title of the Copyholder is ancient, and fo ancit 

that by Force of Cuſtom it exceeds the Memory of Man. Ani 

theref. neither for Infancy, Non ſane memorie, Coverture, not 
| bdther ſuch Diſabilities, neither in reſpe& of Erility, Baſenels 
( 1 Roll. 499. Or (d) Incertainty of the Intereſts or Eſtates of the Lords ( 

n at Will, or upon Condition, C&c.) the Grants by Copy ſha 

Cr. Jac. 58, 9g. not be avoided, becauſe they claim in, by Force of a goo 

and ancient Cuſtom, which hath no Diſability of Perſon, © 

& of a perfect Intereſt. And Paſch. 26 El. in Banco Regu 

it was ad judg'd, That if the L. takes a Wife, and afterw. grail 

the Land by Copy, according to the Cuſtom, and dies, his Wil 


22 avoid the Eſtate by Copy, for altho' her Title of Dower mi 
x1eon. 16, before the — th the Title of the Copyholder, which! 
3 Sidert. 82 the Cuſtom, is ancienter than the Title of Dower ; and ſo 
Copyholder, who comes in by voluntary Grant, ſhall not 
ſubje& to the Charges or Incumbran. of the Lord beforeti 
Grant. And all that, in this Caſe was affitmed for good Lal 
per totam Cuiam. 2. It was reſolv'd, That when the Cop 
ders & for Life, according to the Cuſtom, have uſed to have Col 
in the () Waſtes of the Lord of the Manor, or Eſtover in 
Woods or any other Profit aprender in any Part of the Mano 
and afterw. the L. aliens the Waſtes or Woods, to anott: in 


Dog. pla. 81. 
CF) 1 Brown!, 


236 
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Mar VIII. Swarne's Caſe. 64 
A afterw. grants certain Copyhold-Houſes and Lands for 
Lives, ſuch Grantees ſhall have Com. of Paſture, or Com. 
f Se. notwithſtanding the Severance, for the Ti- 
tle of the Copyholder is paramount the Severance; and the 
Cuſtom, unites the Common, or Eſtovers, which are but Ag- 
eſaries, or Incidents, as long as the Houſe and Lands, be- 
ins Principal, is maintained by the Cuſtom, which cuſtomary 
| OTE not a ining to the Eftate of the Lord, 

3 — of the Freehol ou — — 
Manor, but are appertaining to the cuſtomary Eſtate 
the — after the Grant made unto him; which Pro- 
ſit apprender being due by Cuſtom to the Copyhold 
nent,notwithſtanding the Feoffm. or Fine, &c. of the Waſt 
xt Woods, made by the Lord, remains and is preſerved by 
the Cuſtom, which is, as hath been ſaid," the Title of the 
Copyholder, and is paramount the Severance: Butif the Co- 
older had derived his Intereſt from the Eſtate of rhe Lord, 
then clearly by the Feoffm. or Fine, &c. of the L. all thoſe 
Wo after claim by him, ſhall be barred of any Profit a 
dender in the flame Waſt or Woods: Vide (a) Murrel's Caſe, C.) 4 co. 21.b 
In the fourth Part of my Reports, that after the Cuſtom hath 7; Tt 20h. 
fed a Intereſt, no Severance of the Inheritance 
tall overthrow the Copyhold : And vide (b) Brown's Caſe, (4) 4 Co. 21. a 
% And if a Man grants a Rent to another out of his 125. | 
Lind, on Condition, and afterwards makes a Feoffm. of the 
land, yet the Condition to determine the Rent remains, 
i not extin& by the Feoffm. for it is collateral to the 
ite of the Land. And note a Difference between (c) Pre- (e 5 co. * 
Eiption which is made in the Perſon of any, as he and all SC. l. 2. 
W Anceſtors, Cc. or all thoſe whoſe Eſtate he hath, Cc. and - 
Wom which lies upon the Land, as ay he Manerium talis 
Nam Conſuetudo, c. and this Cuſtom binds the Lind, as 

eltind, Borough-Engliſh, and the like. (d) But after ſuch (4) pod. Pla. 8: 
Ferance of the Waſt, or Woods, Cc. the Copyholder, when 
entitles himſelf to Common, or Eſtovers, &c. in pleadi 1 
my net plead generally, quod infra Manerium pradict tali: 
Naur, Kc. Con ſuetudo, &c., for after the Severance, the 
alt or Wood, &c. is not within the Manor, but-abfolutely 
Ned from it; but (e) ſhall plead that until ſuch a Time, (e) TA. 2:2. 86 
defore the Severance, talis habebatur, & toto tempore, &c- * 

do, &c. and then ſhew the Severance, as he ought 

L e ſaid Caſe of Murrell, where the Lord of the Manor 
med the Freehold and Inheritance of the Copyhold. Vide 
6. g. 11 H. 6. 23. 1 13, 1 7 E. 4. 32. 20.E. | 
L 22 E. 4. 44. And Coke C. J. faid, That the ſaid Caſe 
thr was a general Caſe, for in all ( f ) Leaſes of Manors (/) 1 Co. gob:. - 
We by Q. Elis. or the King that now is, ſuch Exception of | 
Fand Timber, Kc. is. And Judgment was given fo * 
Defendant, VER * Mi 6 (00 Moor 812. 
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Sir WILLIAM FOSTER's Caſe. | 
N a Replevin between Barnard Cowper Plaintiff, and Sir 
William Fofter Defendant, for taking his Cattle, ultimo dy 
ugufti anno quarto Jacobi Regis, apud Siratfield, in Cm Berk. y 
in quodam loco vocat the 22 dale, the ſaid Sir Milliam avow( 
the taking, as Baily of Ed. Gregory, Eſq; and Mary his Wie that t 
Adminiſtratrix of the Goods and Chattels which were Thy, 
Fofter's, Gent. and ſaid, That the Place where contain'd three 
Acres of Land, Parcel of the Manor of Bechilwick in 
ſaid County, whereof Charles Fofter, Eſq; was ſeiſed in fe 
and 30 Fen. Anno 4 Ed. 6. by his Deed indented, enfeof'd 
of the ſaid Manor Richard Puttenbam, to him and his Hei 
yielding therefore yearly to the ſaid Charles, his Heirs an 
Aſligns, 61. 13s. 4 d. at the Feaſt of St. Michael, and thi 
. Annunciation of our Lady, by equal Portions, with Claul 
of Diſtreſs ; and afterwards the ſaid Charles Foſter died ſeile 
of the ſaid Rent, after whoſe Death it deſcended to the ſail 
Thomas Foſter, as to his Son and Heir; and afterwards, a 
10 Jul, anno 25. he died inteſtate, and becauſe 100 0.“ 
the Rent aforeſaid was behind, for 15 Years ended 10 
he avowed the taking, as Bailiff to the ſaid Huſband at 
Wife, Adminiſtratrix of the ſaid Thomas Foſter. Þ 
Plaintiff, in bar of his Avowry, pleaded, Quod (a) net ff 
diflus Tho. Fuſter nec anteceſſores ſui, nec aliqui ali 
, rum ſtatum præd Tho. Foſter habuit in reddit. fret * | 
fuerunt ſcifti de codem redditu infra 40 annos jam ulis 
elapſes ante prædictum tempus quo, &c, Upon which the 


t 
vowant demurr'd in Law. And this Avowry is grun 1 
on the Statute of 32 H. 8. 37. which gives Diſtreſs to Wk ze wf 
Executor or Adminiſtrator, in like Manner and Fm meant h 


Ba! 
Mb 
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ie Teftator, &c. might or ought 10 have dene. 
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ParT VIIL Sir W. FosTer's Caſe. - 65 
Matter in Law was founded on another Act made at the 
fame Parliam. (a) c. 2. of Limitations, for by the ſame AR C.) pyer x15. 
it is enacted, That no Perſon or Perſons ſhall kereaften make ph 26% 90s 
22 or Conuſans for any Rent, Suit, or Service, and al- ap 5 28. 
ledge any Seifin of any Rent, Suit, or Service in the ſame Avon $6: 3 3 Reits. 
„ Conuſens ; in tke Poſſeſſion of his or their Anceſtor or Fred- 
ceſſor, &c. above forty Tears next before the making of the ſaid 
or Conuſans. And it was reſolved per totam Curiam, 
That theſe Words ought to be intended where tife Avow- 
ant was driven to alledge any Seiſin by Force of any old Stat. 
of Limitation, and that was when the (b) Seiſin was material, C) 1 Brown. 
and of ſuch Force that it ſhould not be avoided in Avowry, c. 
altho' it were by Encroachment, as of Rent betw. the Lord » Anderl. 16. 
and Ten. But in the Caſe of * Reſervation or Grant of a Rent, _ ** 
there the Deed is the Title, and the Beginning thereof ap- Dod. pl 31,38 
and no Encroachments in that Caſe ſhall hurt, nor is 
any Seifin material: The ſame Law of a Gift in Tail, after 
the Stat. de Donis conditionalibxs rendring Rent; there no En- 
croachment ſhall be prejudicial, or Seiſin requiſite, for the „ 
Reſervation is the Title, and the Be an e appeas 
within Time of Memory: And this Conſtruction ſtands with 
de Words of the ſaid Act, for the Words are, No Man ſhatl 


it 


Aver), and alledge any Scifin, &c. By which it appears, 
l that that Branch extends only where the Avowant ought to 
* edge Seiſin; but when no Seiſin is requiſite, it is out of the 


Words and Intent of the Act, for it intends to limit a Time 
* the Seiſin, when Seiſin was required by the Law to be al- 
Aged, and not to compel any one to alledge Seiſin where Sei. 
Wn was not neceſſary bef. Vide Plow. Com. 94. in Woodlant's 
ale, acc. And ſo you will better underſtand your Books in 
4.68. 22 Ed. 3. 18. 30 H. 6. 5. b. 7 Ed. 4. 12 Ed. 4. 7. 
DEG 4,17. 11 H. 3. 11. b. 10 Ed. 3. 25. 20 Ed. 3. Avowrie 
BI. 10 H. 6. 3. 4 Ed. 2. Avowrie 204. F. N. B. 10. & 163. 
lle 8 Ed. + 18. b. 1 Ma. Br. Avozrie 107, & 14 El. Dyer (chic o co. © 
[5-& 15 El. in (a) Warring's Caſe, -in the Com. Pleas ad- ci. e, 
gd, That the Avowant need not in his Avowry ſhew Sei- ;1;. ri. 105 | 
within 40 Years, but the fame ſhall come on the other ( f ec 
, ſeillicet, not ſeiſed of the Services after the Limitation,  * ' 
te Reader, Leſſee for Life, or Donee in Tail, ſhall not have 
Ne injuſte vexes againſt the Donor, for inaſmuch as the (c) f. N. B. 11. 4 
eration is the Title, no Encroachment upon them ſhall 
uſt them, but they ſhall avoid it in Avowry ; and the Stat. of 
ens Charts, c. 10. on which the Writ of Neinjufte vexes is (); tons, * 
grounded, ſcil. quod nullus diſtringatur ad faciend majus ) Go. 535 ts, 
um de libero tenemen quam inde debetur, doth not extend * To 
Done in Tail, Leſſee for Life, or Grantee of a*Rent- 
ge, which appears by theſe Words, mjus ſerviium, which 
weant between very Lord * very Tenagt. he” Mich 
ich- 


— 
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Aa. 


Ent. 393, nu. 


27. 


() Bridg, 133, 
8 


mon Law, if the Recognitors of an Aſſiſe give a Verdi 
which is not well examined by the Juſtices who take tt 
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paar VIII 


LoveDaY's Caſe. 


2 x10, 811. | N an Information in the Exchequer upon the Statute of 
enk. Cænt. 283. 


Chamber, and aſſign' d 


but ought to have granted a new 
fect Verdict is as no Verdict, as Anno 20 Edw. + 6. 4. an in 
ſufficient Indictment is as no Indictment. And at the Com 


Aſſiſe, but is imperfect, for Want of good Examination, i 
that Caſe the Plaintiff hall have a Certificate of Aſſiſe, a 
the firſt Imperfection ſhall be en viced by the firſt Jurors 
and rhat appears in F. N. B. 181.5. 7 H. 4. 45. 4. 434 


5. 5. 12 H. 4 9, and the Words of the Writ are, Q 


per quibuſdam Ariiculis contingent” Ai ſam nove 4 
2 ſunt dubitatzones, &c. But it was reſolv'd by f 
urt, and the two Chief Juſtices, That the Venire facts 1 


= 2 er. Jace 230, 2090 was well awarded: For when $1 Jury (returned 


d 
Force of any Venire ſacias to try an Iſſue, has given a Ve 
dict which is accepted and recorded by the Court; be it pe 


fect or imperf, the Jurors are diſcharged thereof for evergl 


6 


ſhall never be call d back in the ſame Cauſe to try the fan 
Hue; but it the Verdigt be ſo imperieR that Judgm, can 


* 4 
gung 


— 


Uſury, by C. qui tam, 8&c, againſt Loveday, the Defendant 
eaded to Iſſue, and a Jury was return d who gave an im- 
perfect Verdict, for they found an Acceptance, Cc. and no 
(4) Loan, Cc. wherefore the Court awarded a Venire facis 
de novo, and thereupon another Jury was returned and ap- 

rd ; and when they were ready to give their Verdict, the 
Paintif was nonſuit, upon which Judgment was given: And 
now the Plaintiff brought a Writ of Error in the Exchequets 
| For Error, that the Court of Encheg 

in the ſaid Caſe did err in granting a Venire facias de no; 
Nig Prius; for an impets 


/ 


%* 
* 
1 1 


Part VII. Lovepar's Caſe, 66 


given upon it, then the Court ſhall award a Venire facias de 

novo to try the ſaid Iſſue by others; and therewith agreeth 

the Book in 18 E. 3. 48. J. where it is reſolv'd, that in a 

(eſsvit, becauſe the Enqueſt found Part to be held ot the 

Demandant, and found not by what Services it was held, - 

nor what Arrearages were behind, and for that Reaſon was 

not fully taken, that a Venire facias de novo ſhould bs a 

warded to return a new Jury, and not a new Miß priun to 

try the ſame Iſſue again by the ſame Jury. So in (4) 25 H. 6. (a) F, Proceſs - 
4. 4. b. In Conſpiracy againſt divers, all plead Not-guilty,and . Br. Vene“ 
one Venire facies was awarded againſt all, and the Sheriff fc 2, 33. 
rerurned not the Writ ; and the Plaintiff prayed ſeveral Ve- 

nire faciat againſt the Defendants, and had it, and it was 

found for the Plaintiff, and all the Juſtices adjudg'd it a 

Tofail, ſo that the Plaintiff could not have Judgment upon 

the faid Verdict, which was fully found, foraſmuch as the 

firſt Award was of ons pn Venire, the Plaintiff could not 

yary, (to have ſeveral Writs de Venire facas ) from the firſt 

Award ; and therefore the Court did award Venire facias de 

novo, 21 H. 6. 21. 21(b) E. 4. 26. b. 27. 4. And as to the (6)Br-Enqueſty7. 
Caſe (c) of Aſſiſe, the Recognitors are not returned to try co) cr. Jac. 210, 
any certain Iſſue, for there is a Jury the firſt Day before any 211 

Plaint, Plea, or Iſſue. 2, There no new Proceſs can be a- 

mrded ; for the _ Recognitors who are once return'd 

hall ſand ; but when a Jury is returned on a Venire 

faces, which is a judicial Proceſs for the Trial of a cer- 


cl tan Iſſue, there the Court, if the Verdict be imperfect, 
1eG may award a new judicial Proceſs, cil. Venire facias de 
503 


1%; but the Court cannot ſo do in Caſe of Aſſiſe, for they 
e teturn d on the Original, and becauſe the Writ of Aſſiſe (4) am. 3a 
le nova Diſſei na is (d) feſtingm remedium, the Plaintiff ſhall 1 
urea Writ of Certificate of Aſſi ſe, to ſupply the firſt Imper- 
ions (which happen for Default of good Examination) 

ans to the Truth of the Matter. And Judgment was 

Ulme 0 "Pas © 
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Right of his Biſhopri 


IRE... - EDWARD Crocare's n 


bas. Pla m Egger Gro gate beben an Agton of: Treſpaſ $ 0 Re- 


bert Marys, for driving of his . — in Totonbarninx 
bam in Norfolk, &c. The Defendant pleaded, That a hy 
and two Actes in Baſſing bam in the d County,' were Far 
cel of the Manor of Thos arion in the 1 3s & 
miſed, and demiſable, of. by Copy, Cc. in F eſe 
according to the Cuſtom of the Manor, of Which 
William late Biſhop of Norwich was ſeiſed in Fee in the 
and preſcribed to have Common 
of Paſture for him and his Cuſtomary Tenants of the (aid 
Houſe, and two Acres of Land in magna pecis pafſure v 
Baſſingb nobam Common, 75 omnibus averits, &c. omni temp 
Anni, ag en ſaid Biſhop at ſuch a Court, &c. granted s 
faid Houſe and two Acres by Copy to one Will, 
him and his Heirs, Nc. and cas the Plaintiff put to his li 
Cattle in the ſaid great Piece of Paſture, wherefore the L 
fendant, as Servant to the ſaid Willim, and by his Com 
mandment, molliter drove the ſaid Cattle out of the fa 
Place, where the ſaid Williens had Common in prad villew! 


Townbarniggbum, adjoining 7 Common of Baer 
ham, Kc. The Plaintiff _ cory us prop * ol 
- 8 ant 6c 


tali cauſe : Upon which th 
And it was objected on che Plaintiff's Part, that the Gig 


plication was good, becauſe the Defendant doth not 

any Intereſt, but Juſtifieth 75 Force of a Commandment 
to which de in] nd hs ia 'abſque tali _ mi 
be fitly nah An ea De is ſus prof" 
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Ar VII. EDwarD CrocaTE's Caſe. 67 
ſhall-refer"only to the Commandment, and to no other Part 
at the Plea, and they cited the Books in 10 H. 6. 3. 4. l. 9. . 
16 H. 75 4. b. &c. 3 H. 6. 35. 4. 19 H. 6. 7. 4. 5. c. But ehen, 
it was adjudged, That the Replication was inſufficient. And 2 Sand 255. 
in this Caſe divers Points were reſolved. 1. That abſque tali 1 
cauſe, doth refer to the (a) whole Plea, and not only to the Cr. Car. 138. 
Commandm. for all maketh but one Cauſe; and any of them, | 
without the other, is no Plea by itſell. And therefore in | 
(5) a falſe Impriſonment, if the Defendant juſtifies by a Ca- (Do. Pla. 114. 
to the eriff, and a Warrant to him there, De injuria* Lon 81. 
ſus propria generally is no good Replication, for then the 
Matter of Record will be Parcel of the Cauſe (for all makes (c).4 Co. 71. b. 
but one Cauſe) and Matter of (c) Record ought. not to be & 1 0 a. 
put in Iſſue to the Common People, but in ſuch Caſe he may 
reply, De injuria ſus i, and traverſe the Warrant, which 
3s Matter in Fact. (d) But upon ſuch a Juſtification by Force (D. Pla. 114 
of any Proceeding in the Admiral Court, Hundred or Coun- 
ty, Gr. or any other which is not a Court of Record, there 
De Injuries. ſus propria generally is good, for all is Matter of 
Fat, and all makes but one Cauſe. And by theſe Differen- 
ces you will agree your Books in 2 H. 7. 3. b. 5 H. 7. 6. 4. b. 

16 H. 7. 3-4. 21 H. 7. 22.4. 19 H. 6. 7. 4. b. 41 E. 3. 29. b. K 
Y E. 3. 44. 18 E. 3. 10. b. 2 E. 4. 6. b. 12 E. 4. 10. b. 14 H. 
6.16 21 H. 6. C. 4. b. 13 N. 2. Iſus 163. I vhs 

* was reſolv'd, That when the Def. in his own Right, 
Nis Serv. to anoth. claims any (e) Intereſt in the Land, or (798: Plante. | 
my Common,or Rent going out of the Land; or any (Way Cr. zac. 23. 
ortaſſlage upon the Land, Oc. there De injuria ſus prop ge- Ye 157% of 
nerally is no Plea. (g) But if the Def. juſtifies as Servant, there (/ cr. Jac. 599. 
Ni [us prop in ſome of the ſaid Caſes, with a Traverſe . Pla. 1108 
a the Commandment, that being made material is good; and 
you will agree all your Books, ſcil. 14 H. 4. 32. 33 H. 6. 5 
E. 3. 18. 2 H. F. I. 10 H. 6. 3.9. 39 H. 6. 32. 9 E. 4. 22. 

. 4. 4. 21 E. 4. 6. 28 E. 3. 98. 28 H. 6. 9. 21 E. 2 

. E. 3. 13. 45 E. 3. 7. 24 E. 3. 72. 22 A. 85. 

3H. 6. 29. 42 E. 3. 2. For the general Plea De Inju ſus prop” 
*.1s-propetly when the Def. Plea doth conſiſt meerly upon | | 
Mat. o Ch) Excuſe, and of no Mat. of Intereſt whatſoever ; (DO. ph. 115. 

C dicitur de ingut ſus prop, &c. becauſe the Injury properly in | 

this Senſe is to erſon, or 50 (2) the Reputation; as Bat- CHD. pla. 116. 
or Impriſonment to the Perſon ; or, Scandal to the Re- Cr. Eli. 607: 
tion; there, if the Defen. excuſe himſelf upon his own "; 
Ault, or upon Hue and Cry, levied there properly (I) De Hos. Pla. 15. 
wm ſus pro generally is a good Plea, for there the Defen- 

lant's Plea conſiſts only upon Matter of Excuſe. 3. It was + | 
ſold, That (1) when by the Defendant's Plea any Au- (1208 Plans. | 
liority : or Power is mediately or immediately derived 
dam the Plaintiff, there, alchough no Intereſt be claimed, 


* 
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* 
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5 EDwanD Caocate's Caſe. PART VIII. 
the Plaintiff ought to anſwer it, and ſhall ngt reply. gene. 

+ Woukew.ers-rally De Injwis ſua propris.. The fame Law of an (4) Autho- 
| rity given the Law ; as to view Waſte, Gr. Vide 12 E. 


10. 9 Ed 20 Edw. 2 Edw. 3. 2. 16 Hen. 7. 3. 

7 * 5 Wield, Thas in the Gafe at Bar the [fue 
"wow be full of Multi plicity of Matter, where an Iſſue _ 
0 C Can: finls for Pare! of che ano, demiſible by 


| Copy, Grant Preſcription of Common, Cc. and 
| e —— 'de all Parcel of the ur. And ſo 
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-- + JOHN. TROLLOP's Caſe. 7 - 

12 Riche ſon brought Debt on a Bond of 34 bi, by Cr. Je. 4136 
Ou menus. in the Exchequer againſt John Trollop, Eſq; | 

ind upon Iſſue and Verdict had againſt Trollop, up- 
on which: Trolop brought a Writ of Error againſt the ſaid 
Babe ſon, who pleaded an Excommunication, & fprofert hic 
n literas Clements Colnor, Legurn Dottoris, Reverend in 
Cirifo patris, Tobia nuper Dunelm Epiſcapi vic in ſpiritualibus 


nalen, & officialis principalis legitnme fulciti, fills con - © 
or ; „ vis. — Glen c. . 4 2 
Ulmrins & literatis ꝓuibi ſcungue per titam diæceſn Dunelm ubi- | 


let conti ſalut : and recited that he did proceed againſt” 
lim for Recofancy, and that fropter iff” contumaciam in non 
anparendo, &c. being lawfully cited and forwarn'd, he was 
aommanicated, Fobrs igitur tenore Preſentium madamus u- 
ne frefat Fob Trollop, fc ut premittitur per nos excommuni= 
hum fue & offe, in Eccigſa vera Farochial diebus Domini- 
m, ali feſirvis, &c. publice denuncietis, & cam effetin de- 
flarerit, &c. and demanded Jadgment if he ſhould be an- 
wered. The Plaintiff faid, That after the ſaid Excommeng- 
ment, the King by his general Pardon in his Parliament An- 
did pardon all — wy all that he might 
pardon; andaverred that neither the Offence nor the Perſon 
* b excepted, r. Upon which the Def. in the Writ of Err. 
u demutr im Law. And it was teſol. by the Court, and the 
wo Chief Joſt; that the ſaid Plea of Excomm. was inſuf. for 
0 Cauſes. 1. Becauſe the Excommeng. is certified by the 
cial or Commill. of the Biſh. where it ought to be certi- . 
ml by che (4) Biſhop, who is the immediate Officer to the (+) 2Brownl-$6: 
burt, for none ſhall certify an Excommu. whereby any ſhall <* #434 
r afabled, but he to whom the Court may write to abſolve 
In who was excommunicated, as the Biſhop, Guardian f 
* (5) Spiritualities, &c. and therewith agree the Books in ( F. NB. 4 
e Point in 44 = Excommengment 23. 20 E. 3. Excom- 
gement 24. 41 Aff. p. 29. (c)20 H. 6. 1. 4. (d) 8 H. 6. 3. Ce Pit Excom © 
7 4 4 14% H. 14. . Vide 11 fl. G. 64. 4. it. Br Excom. | 
That it was ſo ordained by the: (g) Parliament, eee del“ 
9 12 E. 4. 15. b. 46. 4. 4 N. B. 64. 6. 65. 4. Bur J 1. * 
K2% uc ene 4 - —» > te al Br: Certj 4 
Loveſ, Br. Excom. 1 f 16. E. 235 
ns ee e e 


25 2 N 
- * _— . * 0 | . 4 K 
oy 0 
5 . Opus 
0 * * 
N þ 
* 


ERH. 12 Fegg filiis ; But in the Caſe at Bar it is directed, Univer 


© Fitz. Excoms an other Court; neither ſhall a () Protection directed to one 


Fitz. Excom. 
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Ions TROT tor Caſe. Part VII 
(a) e (a) Chance), bf the Univerſ. of Cembr. or Oxf. may cer. 
** * . an Excom. for they do it by the —_— Charter, Regifer, 

F. V. B. 64. ©. 2. If the Biſhop himſelf had certified it, y 
ic had been inſufficient, for the Direction ought to be either to 
20 H. 6 25-+ * this Court in particular,” ox at leaſt, Untverfis ſanctæ matri; 


— co i. 18 


* & Auen der & literat quibuſcun . per tot am diecefmn Dunelw 


161/ibet conſt iu, by which partic, Direct. this Court is exclud. 
as a Certific. of an Excom. in the Chanc. ſhall not ſerve in 


+5. rb. Court, ſerve in another; for always a Certific. directed to a 
.* "parric, Court, and in a partic. Manner, ſhall not be extended 

Cc Ec . farther \ and therewith agree (c) 20 Hen. 6. 25. 4. (d) 2 Edu. 
Fiz Excom-12- 4. 4. And it was objected, That an Excom. is a Spiritu, Judgm, 
15- Br. FEXcom. 7A | theref. the Temp. Judges ſhall not — upon the Mn 
25 Ir. Econ ig. ner of it. To Which it was anſw. and reſolv. That the Judges 
of the Common Law ſhall adjudge the Manner (and 

in ſome Caſes) of the Matter alſo of the Certific. in Caſe of 

| Excommu. as if the Biſhop himſ. be ſued, and he pleads an 
(e)Br.Excom.r2. . by himſ. or his Commif. (who is as his Deputy) 
_ 95 3 tho' it be for another Cauſe than is then in Queſtion, it ſhall 
134-2 Br. No- not diſable the Plain. becauſe he himſ. is Party, and there, 
25 - agree 16 E. 3./Excom: 5.5 E. 2. Excom. 27. 5 F. 3.8.8 E.; 
69. 18 E. 3. 58. 9 H. 7. 21. b. 10H. 7. 9. 4. Alſo if a Prohi- 

bition be brought againſt a Bp. and he ſhews forth the Letters 

GF ec; of the Abp. that the Plain; is excom. * wn} (f) diver ſas contu- 
256,27: macias, without ſhewing any Cauſe in Special of the Excom- 
Salk. 293. 29% mun. it ſhall not diſable the Plain. The ſame Law if any other 
Fart: 57+ 147+ de Def. in any Adi. and would diſable the Plain. by Excom- 
mpn. He ought to ſhew the Bp's Certific. contain. the Speci- 

alty of the principal Cauſe for which the Plain. is excommu, 

to the End that the Judges of the Law may know whether the 

Spiritu. Court have Conuſans of the orig, Cauſe, and if the 

. Excom. be againſt Law, the Court ought to write to them to 
abſolve the Party; which they can't do if the Cerrific, be gen. 

andif the Bp. refuſes it, his Temporali. at the Com. Law 

be ſeiſed, 28 E. 3. 97.4. 22 E. 4. 20.b. 20 E. 3. Exc 9. 

13 H.7.16.b. and in 14 H. 4. 14. b. Hanks there ſaith, That 
On. Excom. a (g Docr of the Civil Law told him, That no Let. of Cer. 
rific. of Excom. {altho' it be of the Bp.) ſhould be allow di it 

the princi. Cauſe be not cont. in the Writ; F. V. B. 64. f. lr 

Bp. ought to expr. the Cauſe and Suit againſt the Plain. ſped. 

in the Certific, vide 3 H. 4. 3. b. miſtaken in the Rep. For the 

| Opin. there is refor. in 14 H. 4. 14. as app. bef. Vide Flet,lib.6 

& . 26. Weſt, 2. c. 43. Allo the Bp. ought tocert. that whi. bati 
been ſenten. in his own Cou. and not in anoth. C. And there 
225 N.. 6g. 2. he can tcertify, chat (h) anoth. Bp, hath certified to him, ® 
£244 ua chat he bath ſeen a Sent, of Excom. made by another Bilder 
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but the Biſhop may certify an 1 made by 


bis Commiſſary or Official, for that the Biſhop's Court and 


his Commiſſary doth in his Right, F. N. B. 65.4. 33 E. 3. 
Exrom. 29. FTE. rr w—_—_ . 
If the Biſhop makes a Certificate, and (a) dies before it be (co. Lit. 134. 
iv'd, it is nothing worth, but his Succeſſor ought to cer- 


receiv 
fü it, RN. B. 65. 8 F. 2. Excom.-26,. 14 E. 3. lid. 8. But 


Note, Reader, that in ſome Caſe the Vicar General may cer- 
tify an Excommengement ; but that is when the Biſhop is 
in (b) remoiit Aendis, which is as much as to ſay, extra Reg- 
am in the King s Service; But the Court will be 0 
it by Matter of Record, ſci]. by Writ out of the Chancery 
directed to them, and not by the Surmiſe of the Party, and 
then for Neceſſity (os is always the Law of Time, for 
Neeſſutes eft Lex orrs ) the Certificate of the Vicar 
General ſhall be allow'd, becauſe no other can make it. And 
therewith agree 31 E. 3. 10. — F. N. B. 64. And after a (6) Co. Lit. 302 
Biſhop is e „ and e he is (e) conſecrated, he may (Jon. 
certify an Excommengement, for the Power of the Guardian 431. F. N. B. 2. . 
ak the Spiritualities * ceaſes after he is elected by the King's Pala. 
nge de Eſlier : And therefore for Neceſſity he ought to cer- | 
tify it. F. N. B. 62. N. and Regiſter. 19 
And it is to be known, Thar when a Plea of Excommenge- 
ment is allow d, the Writ ſhall not abate, but the Entry is, 
(d) ** lofuela fine die quouſ ue, &c. 3 Hen. 6. 3. Orurtseß. 201; 
3 Edt. 4. 8. 3 A. p. 12. * * , Co. Lit. 137 b. 
The Point in Law in the Caſe at Bar, if the Certificate had 
been good, was, If the general (e) Pardon diſcharged a Man c.) cr. Car. 10 
excommunicated of the Excommunication or not, and by the Cr. Iac. 159,212. 
Award of the Court, the Defendant was ruled to anſwer over. 
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... WHITLOCFY'S Caſe. _ 
BETS: | | 6} a | . PIT | * os «. | 
Co. Entries IN a R beteten Jobs Chappel Plaintiff, and Willa 


3 Brownl. 169. A: Whitlock Defendant, for taking of a Gelding in Rings 
2 Nl 2 7* Aſh, in the County fro Place — — 
ttthe Defendantavow'd the taking in the Place where, .. 
av in his Freehold, for — — The Plaintiff in 
Baer of the Avowry pleaded one Will;am Whitlock the 
| Elder was ſeiſed of à Mefluape, 20 Acres of Land, 12 
Acres of Wood, and 20 Acres of Heath an e 

foreſaid in Fee, whereof the Place where is Parcel, and de- 

miſed the ſaid Tenements to one John Bullbead for his Life, 

6 | by Force whereof he was ſeiſed for Life, the Reverſion 
expectant to the ſaid William Whitlock the Elder, and 

the ſaid William Whitlock the Elder, 11 Marci, 18 E. 

liz, by his Indenture Tripartite, in Conſideration of a 
Marriage to be ſolemnized between Wittiam Whirtoct the 

Younger, and Margaret Daughter of Fohn Botler, covenants 

ed and agreed by the ſaid Indentures, That the ſaid William 

_ . Whitlock the Elder, before the Feaſt of the Birth of Chril 

next enſuing, would aſſure and convey to Leon. Teo, anf 

| Althary Whitlock, and their Heirs, the Tenements aforeſaid, 

to the Uſes, Intents and Purpoſes expreſſed and declared i 

the ſaid Indentures, and to no other Uſes or Intents, 9 

till the ſaid” Marriage, to the Uſe of the ſaid Miliam Win 

lock the Elder and his Heirs, and after the ſaid Marriage 

to the Uſe of William Whitlock the Elder for his Life, with 

„ Impeachment of Waſte, and afterw. to the Uſe of the ſaid 

Will. Whitlockthe Youngs and the Heirs of his Body, and aft. 4 
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kr VIII. Walrrock'7 Caſe. le 
de Uſe: of — and — Heirs : Et per __ 
us prev: ſum, conceſſum & agreatum futt, quod liceret & li 
_ rt grad Will Whitlock Sow ad alzquod Temp extunc fa- 
are di — (Alice Leaſe) foe dimiſſiones, conceſſionem 
cunce ſſiones, tam in poſſefſtone in Reverſone de Tene- 
nentis gr ad" cm pertin, unde Cc. inter alia, foe de aliqua parie _ 
ade; Froveſt ſemper quod prad dimiſſio ffve dimifſiones, conce ſſio 
conceſſiones non extederent ſup” numerum trium viderum ad Roll. Ref. 2 
uin vel viginti @ un an, & ita quod ſuper quamlib talem Noll 260 
imiſeon' & dimiſſton conceſſion' & conceſſtones, ma xime anti 
gan ſuet aj reddit, beriet & ſervitia foe plus redderen- 
w& reſerverentwr, ſolbil dran tit? dimiſſione five dimiſſionib' 

anceſtane fue conceſſientbus : And that the ſaid Leon and 
lat and their Heirs, ſhould ſtand ſeiſed, Cc. to the Uſe ok potca 71. 2 

ry ſuch Fermor, c. And afterwards, 18 Maiz, 18 Eliz. 

x laid William the Voung. and Margaret entermarried, and 
Merwards, Trin. 18 Elia. Willem Whitlock the Elder levied a 
Fine of the Tenements aforeſaid, according to the ſame In- 
lentures, to the Uſes therein contained, by Force whereof, 

af the Statute of Uſes, the ſaid Milliam Whitlock the 
Elder was ſeifed of the Reverſion of the ſaid Tenements, 

r. for his Life, the Remainder over according to the ſaid 

ndentures. And the ſaid William Whitlock the Elder fo ſei- 

ed, 1 Soptemb. 31 Elia. dimiſt cuidam Chriftian' Hearne tenem 2 Roll. Rep. 174. 

«d' cum pertin , unde & c. inter alia, hab & occip eid Chriſtianæ Roll. 260: 
7 5 fans pre term ↄg anner plenarie cumplend & finiend, 

4 
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Chnſfiens & quid” Petr' Rattenbwy, five eorum alter, tam 
* vivere contrngeret + the ſaid Term to commente after the 
—— — "A 3 | 
& folvendo proinde annuatim a ionem dicte di- 1 Co. 139. a 

Monis, prefato Wale Whales Sen 2 & e ſuis & tali Poſtea 7% 

ne & — etl haærrditament præmiſſorum poſt mortem 

Wl ock Sen de jive ſpectaret ſeu pertineret durante 
A Termine 14.5. ad ſuatuor maxime uſualia feſts annuatim ſol - 
md Oc. And the Plaint. juſtified under the ſaid Leaſe, and 

erred the Life of the ſaid Pet. Rattenbury, and that the moſt 
Ment and accuſtomed yearly Rents, Heriot and Services, 
r were reſerved, Cc. which the Avowant did demur 

Law, And in this Cafe 2 Queſtions were moved. 1. Wherh. 

W.Whith the Elder had purſued his Authority or not, in 

ming the faid Leafe for 09 Years, determinable on the ſaid 

W Lives. 2; Wheth: the faid Reſervation of the Rent was 

td. to the ſaid ts guad, &c. And as to the 1ſt it was object. 

at the Authority was diſtinguiſh'd, ſc. eith. to make a Leaſe 

© exceed, the Numb. of 3 Lives, or for 21 Years, by which 

tary ce EY | \ it 
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three Lives, c. or if he would make a Leaſe for Years, that 
irought to be for 21 Years; but in the Caſe at Bar, the Leaſe 
is not for 3 Lives, Cr. nor for 21 Years; | 


C0 2 Roti. 260, not purſued. . And if (a) one hath Power to make à Leaſe 
» = — 27+ for three Lives, he cannot make a Leaſe for 99 Years deter. 


Cro. Car. 289. 


Limitation aforeſaid ; and a Leaſe for three Lives cannot be 
made in Reverſion, but a Leaſe for Years determinable upoi 


taken and agreed between a particular Power affirmative, and 
2 general Power reſtrained with a Negative: For it is tis 


vot exceed the Number of 3 Lives, but in Truth is leſs; f 


ſaid Leaſe as it dught, but only during the Life of the Leſſor 


Warrtocr ' Cafe, PART Vii 
it appears that the Intention was either to make a Leaſe fy 


. 


ears; but for 99 Years, if 
two or either of them ſhall ſo long live, and ſo his Autho'iy 


minable upon chree Lives, 3 wy fruit conceſſum per tutan 
Curiam. But it was anſwer d and reſolv d by the Court, that 
in the Caſe at Bar the Leaſe was good, and the Power which 
the Leſſor had was well purſued z For the Proviſo of Creation 
of his Power to make Leaſes is in the Beginning abſolute; 
affirmative and indefinire, ſci]. to make a Leaſe or Leaf 7 


Grant or Grants, Cc. as well in Poſſeſſion as in Reverſion of 


the Tenements, or any Parcel thereof, &c. which is withot in 
any Limitation. Then the Proviſo of Correction is added, tha 
ſcil. That ſuch Leaſe or Leaſes, Grant or Grants, ſhall not Wi ſees 
exceed the Number of three Lives at moſt, or 21 Lean, Lei 
which Clauſe is negative, and qualifies the Generality of the W his 
firſt Proviſo; So that the Power by the firſt is general, and 
by the ſecond the Leaſe ought not to exceed three Lives, O 
And when the Leaſe is made for 99 Years determinable up- 
en two 1 doth not exceed the Number of three Lives, 
altho in Truth it is not a Leaſe for Lives. 2. The Power is 
to make Leaſes as well in Poſſeſſion as in Reverſion, with the 


Lives may, and the Leſſor himſ. had but a Reverſion * 
ant on an Eſtate for Life at the Time of the Creation of the 
ſaid Power: So that the Intention of the Parties was to make 
a Leaſe for Years abſolutely but for 21 Years, but any Tem 
of Years determinable upon 3 Lives, &c. which is in Equi 
page with 21 Years, he well might. And the Difference ws 


that if one hath Power to make a Leaſe for three Lives, d 
21 Years, he cant make a Leaſe for 99 Years, if three 

ſo long live, Cc. but if he has Power to make any Leaſet 
Grant, provided ſuch Leaſe or Grant ſhall not exceed t 
Number of three Lives, or 21 Years, there he may make 
Leaſe for 99 Years, if three ſhall ſo long live, for that dot 


every Term for Years, which is but a Chattel, is leſs in E 
mation of Law than an Eſtate for Life, which is a Fr 

hold. As ro. che ſecond. Point it was objected, That . 
faid Reſervation was ſuch, that it was not payable during th 


for he having but an Eſtate for Life, reſerved the Rent i 
him and his Heirs, and his Heirs cannot haye it, and © 
_ , 2 J 
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not to any who is Privie in Eſtate, as to him in Reverſion, 24: N. 2:3: g. 
Remainder, Oc. But it was reſolved, That the *Reſerva- * Antea — , 
nion in the Caſe at Bar in good. For the ſaid Leaſe hath 1 Co. 135 
not its Eſſence from the Eſtate of the Leſſor, which he hath 
for Life, but che Leaſe hath its. Eſſence out of the ſaid 
Fine, and in Conſtruction of Law (b) 2 the Eſtgte (+) Moor. 383. 
for Life and all the Remainders; for after the Leaſe made, : 
itis as much as if the Uſe had been limited originally to the * 
leſſee for the ſaid Term, and then the other Limitations 
in Conſtruction of Law follow it: And that is the Reaſon 
that the uſual Clauſe in ſuch Indentures is, That the Conu- | 
ſees and (c) their Heirs ſhall ſtand ſeiſed to the Uſe of ſuch (.) Aue 96. 
Lelſees, Cc. . Sq that the Leſſee in the Caſe at Bar derives 
his Eſtate out of the Eſtate which paſſed by the Fine. Then 
when the Leſſor reſerves Rent to him and his/Heirs, it is | 
pod, for that by Conſtruction of Law preceeds the Limita- 
ups Wi tions of the Uſes, and then it being well 5 it is 

well transferred to every one to whom any Uſe is limited. 


Krüss SSE 


— $ if the Reſervation be to the Leſſor, and to every Perſon 
the WI io whom the Inheritance or Reverſion of the Premiſſes ſhall 
bel wpertain during the Term, that is likewiſe good, for the 


Law will diſtribute it to every one to whom any Limitation 
of the Uſe ſhall be made. And in ſuch Cafe no Rent is 
»y reſerved to a Stranger, for the Reſervation preceeds the Li - 
nake Wmitation of the Uſes to Strangers, But it was agreed, That 
the moſt clear and ſure Way was to (d) reſerve Rent yearly (4) : Inſt. 47. 4. 
during the Term, and leave the Law to make the Diſtribu. ge % 
lion, without an expreſs Reſervation to any Perſon; But it Plowd. 
ms reſolved, That all. the ſaid three ſeveral Ways were 259% 3% b. 
pod. enough and effectual in Law. | Goldab, 148 | 
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, latter Words, ſeal. To ſuch Perſon and Perſons who ſhall 
e che Inheritance of the Premiſſes, Oc. are meerly void, 

E Wl for no Rent can be (42) reſerved but to the Leſſor, 107, G) Hob, 13a, \ 
u  Feaffor, and his Heirs, who are Privies in Blood, and mr ogg 
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: 4 1 ' F 7 1 2 r ö 4 0 
+ engl . IN an Ejeflione” firme between Owen Greneley Plaintif, I We. 
. =o IE 1 and Philip Greneley and othets Defendants oe 2 Deniſe WW 
| made by Stephen Greneley of three Acres of Land in K. $81 
fer Arrow in Com Herefofd', and on Not Guilty pleadel, Wb? 
the Jury gave a ſpecial Verdict to this Effect: N illiam mh 
houſe and Job, Badland were ſeiſed of the ſaid three Acre 
in Fee, and Octob. 20. Fi Hen. 8: did thereof enfeoff Prily il 
Iſabel his Wife, To have and 1 tis 1 


1 * 4 Greneley the Elder, an 

= hold to the faid Phil: Iſabel, and to the Heirs of their 
| two Bodies lawfully tten : The faid Philip the Elder, 
= 1 Decemb, 17 Eliz. did enfeoff Philip Greneley the Young 


. | | ok the ſaid three Acres in Fee; ' and afterwards 20 Els 
+ © Philip the Elder died, and label foryived bim; and aft, 
| wards the ſaid 7ſzbel (before any Entry made by her, it 951 


26 Elis.) died; and the ſaid Stephen Greneley the Leſſor d 

the Plaintiff was Heir of their two Bodies begotten, &. And 

the only Queſtion in this Caſe was, wherher the faid Feof- 

ment of Philip the Elder to Philip the Younger, had tolles 

the Entry of the ſaid Stephen, or that the Entry of Steins 

| was lawful or not. 1. It was reſolved; That at the Commoi 
fe) 1 Roll. 634 Law this (2) Feoffment was a Diſcontinuance to the Iſſu 
Fond eb. for the Iſſue ought" to claim as Heir of their two Bodies in 
C dividually, and as Heir to one only he cannot inherit, and 
by Confequence cannot enter; for his Entry ought to enlut 

his Title and his Adion, and the. Formedon in the Deſcen 

der in ſuch Caſe is, Quod C. dedit D. & E. uxori ejus & h 

dibus de corporibus iþſorum D. & E. exeuntibus, & uf 

Morten predict D. & E. = X. filzo * here eri, 

den D. & E. de ſcendere debet per formam donationis fredid 

&. Regi Orig 228. b. By which it appears 17 4 

ö | | | ormedon 


9 i WAS LY þ 4 5 WOT I PO Y "I GE AG , l 
s-” . _ — 
6 - 6 7 
: a : - - 


* 


ur Vn, _Greneier's Coſt. - 72 

Formedon he ought to make himſelf Heir to both, and not 

to the Survivor : So if the ſaid Donees had been diſſeiſed, aud 
bec. 


z Deſcent caſt, and after wards the Fath. died, and bef. 
the Moth. died, the Entry of the. Iſſue is not 6 

he ought to claim as Heir of both their Bodies, and as Heir to 
the Father he is bound by the Deſcent; as his Path. himi. was, 
and as Heir to his Moth. only he cannot enter, for he hath not 
uy ſuch Title. Vid. 35 H. 6. 45.4. in Aſſiſe, but if the Moth. 
in ſuch Caſe had entred, and re-contin, the Eſtate Tail, then 
the Niſcontinuance was purg'd and utterly removed, andthe [ 
Ellate tail actually reveſted in the Wife; which after her Death [ 
deſcends to the Iflue. 2. It was reſolved, That altho' the Husb. | 
and Wife had a (4) joint and undivided Eſtate Tail, and that (-)C«.Lir.326 a. - 
the Words of 32 H. 8. cap. 28. are, That no Fine, Feoffment, or 

uber Act or Alts bereafi. to be made, juffered, or done by the Huſb. 

ul, of any Manors, Lands, Tenem. or Hereditam. being the In= 

nit. or Frech. of his Wife, during the Coverture betw, them, &c. ; 
That this joint Eſtate was within.theſe Words, (the Inherit. 

er Frech. of his Wife) for ſhe hath a Freeb. and Inherit. in (5) Cro. Car. 22; 
the Land, altho' ſhe hath not the ſole Freeh. or Inherit. So hath N 


5 it been alw, taken upon the Stat. of HMH. 2. (c) cafe 3. In ca ſu (i) 2 Iaſt. 3426 
. quando vir ami ſerit per defali tant, quod fuit jus uxoris ſus, Kc. | 
WY piper quod Rex foruit, quod maler ff mortem viri ſui babeat 

1 Biupergre per breve de Cui in vita, &c. that a joint Eſtate to 


Hush. and Wife bath been alw. taken within theſe Words (jus | 
wir) and yet non fuit ſal aut unic (d) jus uxor' 7; and accord, to (a) 2 Inft. 34. 
this Reſolution in the princip. Caſe was it adjudg d in (e) Bean- 07 
wis Caſe, and therew, agr. (F) 3 Elia. Dy. 191. b. Hawtry's (e) 9 Co. 138. b. 
ue 3. It was reſoly'd, That by the ſaid Att the (g) Entry of , : Jon. 55. 
ot he Iſſue in tail was lawful in the Caſe at Bar; for the Words (3) Dy. 191. pb 
ö the AQ go farther, ſpall in any wiſe be or make any Diſconti- 3 9 
mance, or be prejudicial or hurtf. to the ſaid Wife, or to ber Heirs, (NCH. 44. 


IF ts ſuch a5 ball have Right, Tile, or Intereff to the ſame, by the © — 
10 Death of ſuch Wife or Wives. " But that the ſame Wife or ie 
a ſuch other te whos ſuch Right ſhall appert. after her Deceaſe, 
off hall er may then lewfully enter into all ſuch Manors, Lands, Te- 


wn and Hereditam. accord. to their Rights and Titles therein. 8o 

Wat if the Iſſue in Tail ſhall not be within theſe Words, (her 
V1) bec. he is Heir to both Ro Fath. and Moth. yet with · 

ut Queſtion he is within theſe ords, (or to ſuch as have Rizht 

ihe Death of ſuch Wife.) And in this Caſe a Difference was 


and agreed betw. a Diſcontin. which implies a Wrong, 
e law. Bar which implies a Right; and theref. if Lan 
cen ven to Husb. and Wife, and to the Heirs of their two Bo- 


8 9 Co. 139. a. Dy. 
tions, Ar pl. 24. 2 Inſt, 


les degotten, and the (b) Husb, levies a Fine with Proclama- (1 Co. 87. b. 


bromnl, 140. 1 PH 15% bal. in Kelw. 205. pl. 5. Dall. in Aſh. pl. 7. Pail. L 16, 
＋ 39 pl. 101; Godb, 312. N. Pendl. 225. pl. * Pendl. in Ach. pl 27. Bendl. i, iy 
| Ph 27, 1 12 7 Roll, Reps 351. Mo. 28. pl, 90, 414+ ph 256, C. Car. 49% - 


N68 49: Tx, 


N j 
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* 


27. 
1 
Kep. agrees 18 Bis. 351. b. adjudged. Vid. 5 Hen. 7. 32. (b) Colts 


And. 39. 
3 
6, 7. 2 Roll. 


21. Mo. 11 


9%, 92, 169 enter by Force of the Stat. For yet the Fine is not any Bar to 
70 Co. 4%. b. her, but her Right remains, which ſhe may re- continus by 
Time, (d) and 5 Years paſs withoi 

Co. Car. 201. Ent. Cc. now by Force of the Fine with Proc). and 5 years 75 
(N Ce, 93-2- aft. the Death of her Husb. ſhe is barr'd of her Right, and by 


Dy: 224. El 28. Conſequence ſhe cannot enter; and the Stat. ſpeaks of Fine 


— 235 is, only, and not of Fine with Proclamations; and therew. agrees 
3 Leon. 221. the 6 E. 6. Dy. 72.b. And it was reſolv'd, That if the Hu 


—_ = 5 Roll-be Ten, in Tail, the Remainder to the Wife in Tail, that it 
215, Cro. Jac. the Husb. makes a Feoffm. in Fee, and dies without Iſſue, the 
333» Wife may enter, becauſe it was the Inherit. of the Wife; But 
if the Husb. ſuffers a Common Recovery, and dies without 
Iſſue, there the Wife is barr'd, and cannot enter by Forced 
this Statute : But this Statute was made to relieve him who 
has Right, and to ſuppreſs Wrong, and to advance Right 
le) 9 Co. 140. a. Without any Reſpect to the Warranty of the Diſcontinuem 
Co. Lit. 19. a. if he hath any. And if (e) before the Statute De Donis cons 
ditionalibus Lands had been given to Husband and Wife, ang 

the Heirs of their two Bodies begotten, and they have Wu 

and the oa prolem ſuſcitatam aliens, and dies bef. tht 
Stat. and the Wife ſurvives, and dies after the Star. the Ifue 

ſhall have a Formedon: For notwithftand. the ſaid Aliens 

tion, a Night remains, for as much as the Husb. only alien 

which Right is entailed by the Statute; and before the 

tute the Iſſue in ſuch Caſe might have a Sur, cui in din 

and claim as Heir of the Body of both, for the Feoſtme 

was no Bar, but a Diſcontinuance: And therewith . 

21 Edward. 3. 45. 4. b. 12 Hen. 4. 7. And in all 

where the Wife might have a Cui in vita at Common Ly 

ſhe ſhall enter by Force of this Statute of 32 Hen. 8. al 

where the Iſſue cannot have a Sur cui in vita, or For 

9 don, there he ſhall not enter within the Remedy cf 
({) Moor 58. Statute. And therefore if the Hasband has Iſſue, and W 
E. 32% 4. ens, and the Wife dies, the Iſſue ſhall not enter (F) dug 
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Bi, nk [ _Grentiey! Caſe. __ 4 
Wife of the Husband, becauſ, eat the Common Law he * 
Eno Remed 5 the Husband's Fo 
wand the Words of the Ad ng to ther Rinhe  - +. © 
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during che Huzband's Life may enter, for the | a 
A& are, no Fine, Feoffment, &c. during the - 
them. And * afterwards | 


bat generally that ſhe fall enter 
tle; be it in the Life of the Huſ@ 
Mutrimonti, or 
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Bo Themss Malyw Plaintiff, and Tho. Taly per. 


num. 6. dant, in a Replevin, which began in the on 
2 Brownl. 248; Trix. 6. Jacobs, Not. 2341. upon the pleading the Par 
I ties demurred in Law, and upon the whole Record the Calc 


was ſuch. Queen Mary was fſeiſed of a Park called Eau 
Park, within the Manor of Thornbury, in the County of 
Glovcefter, in Fee, and by her Letters Patents, 10 Jul 
anno regni > 2. granted the ſaid Park to Henry Lord Sf 
ford, and Urſula bis Wife, and to rhe Heirs of the Body 
Hen. L. Stafford, by Force whereof the L. Stafford and Urju 
His Wife were ſeiſed thereof accordingly, the Reverſion ore 
expectant to the ſaid Queen Mary, her Heirs and Succeſſors 
which Reverſion of the Fee-ſfimple by the Death of Quee! 
| deſcended to Queen Elizabeth. Hill. 3 Eliz. Thus 

levied -a Fine to the Lord Stafford, and Urſuls his Wit 

come ceo, and to the Heirs of the Lord Stafford, of the fa 
| Park, by which Fine the Lord Stafford and his Wife 
3 '  derdit to Tyndal for 25 Years: And afterwards HenryLot 
= r 84 ultimo Jun. 7 Eliz. died, and Urſuls ſurvived hi 
a | and held in by Survivorſhip, and the Remainder of the fi 
Eſtate tail deſcended to Hen. Lord Staff. the Son: And 
terwards O. Elia. by her Letters Patents, 10 Jul. 7 Eliz. 1 
1 citing the former Eftate, the Reverſion and Reverſions the 
* 6 | of to the ſaid Q. Eliz. her Heirs and Succeſſors expectant, u 
1 ſaid Q. Elis. by the ſaid Letters Patents, and for the dum 
. | bE: lib. 18 5. paid by Tho, Tyndall, Gent. did grant to the 
Tb. Tyndal Reverfonem pred' parci, &c. habend & it 
4 Fc land de corure ſus legitime procreatis : Et ulter 
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die nuiper Regins Flizabetha voluit & declardvit per ea ſdem 
Literas Patemtes, d. prafat Thomas Tyndal Heredes vel Aſ- 
fenati ſur ad gliguod Tempus impoſterum ſolverent ſcu ſalvi faces 

rent, aut eorum aliguis ſolveret ſeu 2 faceret, ad Receptuns 

Seaccar' pred mp Regine Here vel Succeſſor' ſuor ad uſum ip. 

fus uu Regi Hared vel Succeſſor" ſudr', ſummam viginti ſolidor} 

lgalis Montte Angle pro pramiſſes, ultra prad Summam 53 1. 

10 „ tunc eudem np Regina Elizabetha de ampliori Gratia ſua 

ſerials,” ac e certa Scientia & mero motu ſuis voluit & pereaſs 

dem Licrat ſuas Fatenter pro. ſe Heredeb' & Succeſſorib ſuis con- 

aer G decluravit 4'd extunc' idem Tho. Tyndal & haredes ſus 

baberent & ienerent, ac babere, tenere, & audere valerent & 

ſeſſent, Hi heredib ſuis imperpetuum virtute earundem Liter” 

| Patent” ſuar pred reverfonems pred” Para cum pertinent inter 

— WW i: Habend tenend & gaudend', ea omnia & fingu Præmiſſa 

cum pertinent præfat Tho. Tyndal beredib' 0 nat ſuis: By 

Force whereof the ſaid, Tho. Tyndal was ſei — of the ſaid 

Reverſion in Tail, and he being thereof ſo ſeiſed, the Re- 

verſion over to the Queen as aforeſaid, the ſaid Tho. Tyndal; | 

23 Feb. 8 Elia. at the Receipt of the Exchequer at: Weſtmin= 

fer, paid to Tho. Gardiner, then one of the Tellers of the 

Exchequer, to the Uſe of the ſaid Queen, the Sum of 20 f. 

for the ſaid} Park, above the ſaid Sum of 53 J. 18 f. which 

20-5, were then recei vid, prout per record Receptionis inde in 

Curie Scaccarii Domini Regis nunc af ud Meſim prad remanen 

dene lipuet & apparet, by Force whereof he was ſeiſed of the 

hid Reverſion iii Fee expectant on his Eſtate Tail: And after- 1 
mrds Henry Lord: Stafford, 8 Elis. died; after whoſe Death | 
he ſaid Remainder deſcended to Edward Lord Stafford his 
don, who, Fa ſch. 8 Eliz. levied a Fine to Clark, and others: 

of the ſaid Fark, with Proclamations, and afterwards the 
nid CF ſalas, 10 Elia. died; and afterwards Edward Lord 
duffard died, and Edward Lord Stafford that now is, his 

wn and Heir, pretending that the ſaid Reverſion in Fee did 
dot acerue to Tho. Tyndal by the Payment of the ſaid 20 5; but 
main d in the Crown, by the ſaid: Thomas Mal ym diſtrein d 
theCattle of Tuſſy the Plaintiff, in the ſaid Park, who claim - 
Munder the ſaid Fine; and to enforce the Letters Patents 
Q Elia. the Statute of Confirmation of Letters Patents 


8 


Caſe.z but the principal Point of this Caſe was, Whe⸗ 
her by the Payment of the ſaid: 203. the ſaid Tho. Tyndel 
ad gained the Reverſion of the Fee dimple, out of Q. Blix. 
or it no Reverſion remained in the Queen, then the (5) Fine (5) Raum 251. 


as Iſſue in Tail; and if the Neverſion remain'd in 

ſet at the Time of the Fine, then ĩhe Fine levied by Edward 

Lord Stafford the Father did ky oy him. 99 And 
.. 0 N 3 ; 


/ 


ar VIII. Te Lord STarronD's Caſe. ' 


mide: (a) 18 Eliz. was pleaded ;1 which was not pcttinent to 4 inachpi 2 
\ 


with. Proclamations barred the I. Stafford that now is, who 3+ &35 Hib.cuc: | 
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and Foffer. And two Objecti 


| have Fee, but only Land which lies in Livery, for the In. 


5 
( plo wd. 168. b. Or Ad vowſon, or (4) a 
8 6. 4. — in Grant to begin e uro, as from Mzchaelmas next follow- 


r. El. 1 52. 


1 Leer 171. 


The ſecond Objection was, 


terw. this Term the Caſe was 


. ſite, 31 Ed. t. Voucher 285. 3 


» . 
* C p » \ S® = : 


The Lord Srarrokp' Caſe. Part VII, 
And this Cafe was very well argued by the Serjeants, ſcil. 
Hutton, Nichols, Harris the younger, and Hoyghton, — — 
Bench, fal. Coke Chick Juſtice — — 
a h, al. Chi uſti * 5 , ante 
* were made againſt ide gabe 
ſtance of the Grant; and two againſt the Form of the Grant. 
The Objections againſt the Subſtance were, 1. That ſuch 

ition cannot be annexed to a Thing which lies in 
Grant, but to a Thing which lies in Livery ; and therefore 
it was ſaid, that Rents, Commons, Advowſons, Reverſiom, 
Cc. cannot be granted for Life or Years, with ition to 


creaſe of ſuch future Eſtate rather takes Effect by Livery, than 
by Grant; for without Livery ſuch future Eſtate will not paſs 
in cafe of Land, and it ought to paſs 4b initio by the firſt Li- 
very ; and a Man cannot grant a'Rent i» eſſe, or a Common, 

everſion, or any thing which lies 


ing, or after ſuch an Act done, Cr. And all the Books in the 
Law which ſpeak of ſuch Condition for Increaſe of an E. 
ſtate, put the Caſe always of Land, to which Livery is requi- 
1 E. I. F nts & Faits,119. 
2 E. 2. Quid juris clamat, 38. 12 E. 2. Voucher, 265. 7 E. 3. 
10. 10 E. 3. 40, 55. 10 Af. p. 15 C 19. 12 A. p. 5. 32 E. 3 
Gar. 30. 43 E. 3. 35. 43 441 41. 44 E. 3. Allaint 22. 
ee Quid juris „20. 27 H. 6. 7. Plow, 
Cm. Saye's Caſe, 272. Flow. Om. the Lord Lovels Caſe 487. 
That ſuch Condition which in- 
to merge the firſt Eſtate upon 
t as one Eſtate and one Grant, 


creaſes an Eftate, ought alwa 
the Increaſe, and make all 


and therefore it ought to be annexed to an Eftate for Years 


na Co. 635 45 


or Life, which ſo may merge on the Performance of the Con- 
dition, that all ſhall be but one Eſtate by one Grant, and not 
ſev. and divided Eſtates ; and theref. in all the ſaid Books ſuch 
Cond; is alw. annexed to an Eſtate which may merge; but in 
the Caſe at Bar the Cond. is annex. to an Eſtate Tail, which 
cannot merge (b) by the Acceſs of the Fee ſimple to it; and 
ſuch Condition was never annexed to an Eftate Tail, in any 
Book or Precedent which can be ſhewed. As to the Objections 
to the Form of the Grant, the firſt was, That after the Queen 
had granted the Reverſion to Thomas Tyndal, and to the 


Heirs of his Body, ſhe now upon the Contingit grants to 


him pradiclam Reverſonem to him and his Heirs : In whichit 


was ſaid, the Queen was deceiv'd in hex Grant, for editls 


 reverfſo, is that whi, the Q. had granted bef. to T. Tyndal in 


Tail, which now ſhe can't grant in Fee-ſimple,for inten R 7 
von loud cum lege, ſor that whi, ſhe hath granted firſtin 95 
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pant VIII. The Lord STAerORD's Caſe. 75 
be cannot afterwards in Fee, and the Eſtate Tail was 
punted abſolutely, cannot be merged or deſtroyed by 
the-faid Grant the ſaid Contingency. The ſecond 
Objeftion, as. to the Form of the Grant, was, That the ſaid 
Gant ſounded only in Covenant, which. in the Caſe of In- 
heritance ſhall not transfer it in the King's Caſe, as it may 
in Caſe of a Chattel, and for that the Words are, That the 
Queen wills and declares, That if the ſaid Tho. 7yndel ſhall = 
20 f. then the ſaid Queen grants, That the ſaid Thomas 
del and his Heirs ſhall have the ſaid Reverſion; ſo that 
the Reverſion itſelf is not granted, but it is a Grant which 
funds in Covenant, that he ſhall have the ſaid Reverſion, 
ſat it was refolv'd by the whole Court upon ſolemn Argu- | 
nent, That the ſaid Grant was good. () And as to the (tc. Liar. 
two firſt yn, it was refoly'd, That ſuch Grant with 
Condition ent may be made, as well of Things 
which lie in t, as of Land which lies in Livery, and 
ny be (4) annexed as well to an Eſtate Tail, which cannot h, Co bi . 
tem as to an Eſtate for Life, or Years,” which may be 
merged by the Acceſs of a greater Eſtate ; but ſuch Increaſe 
fan Eſtate by Force of a Condition precedent, ought to 
ave four Incidents ; 1. (It ought to have a particular E- G) Brown! 252. 
ate, as a Foundation upon which the Increaſe of the greater 
Rate ſhall be built. 2. That ſuch particular Eftate ought to 
continue 5 5 the — or er . mn Increaſe hap- - 7 
ſens. () 3. It ought to veſt at the Time ntingency ha plowd. 485.2 
ſens, e it ſhall never veſt. 4. The 1 - ha NY 
ae and the Increaſe ought to take Effect by one and the ſame - 
haſrument or Deed; or by ſeveral Deeds deliver d at one 
nd the ſame Time, and not by ſeveral Deeds deliver'd at 
renal Times. As to the firſt, it is proved by all the co. Lir. arr. be 
ud Books, that there ought to be a precedent Eſtate, up- 
avwhich the Eſtate, as upon a Foundation, may encreaſe : 
but Cote Chief Juſtice ſaid, That ſuch Foundation ought to 
permanent and not revocable at the Will of the Gran- 
wor Leſſor; and therefore if a Man grants an Advow- 

a to another at Will, upon Condition that if he do 

= 2 Thing that he ſhall have Fee, in that Caſe the E- 

Weat Will is not any ſuch Foundation as the Law requires 

Hupport an Increaſe of an Eſtate of Freehold or Inheritan. 

it the Grantor may determ. the Will, bef. the Condit. perfor. 

o avoid his own Grant, and a Leaſe at Will can't ſupport 

Remainder over. And if a Man grants an Advowſon, ot a | 

at, Cc. for Years upon Condit. that if the Leſſee pays 10 .. 8 Lo 

lin one Year, that he ſhall have for Life, and if after the 10 Co. $6. b. 
bar he pays 205. that he ſhall have Fee; the Leſſee pays 7 4%" 4 gi 
10 4. within the Year, and after. the Year he pays 45 
vs according to the Condition, yet he ſhall have but fer 
ie, for the Tante for Life at the Time of the Grant, 

dut in Conting. whi. is not a Founda. upon whi. a greater 
iner. for a Poſh. can t inct. upon a Poſſih and theEfſt. of Fee 
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bes le cannot increaſe upon the Eftate for Years; for chat i 
ed by the Acdeſs of the Eſtate for Life, as ſhall be — * 
8 aid. As to the ſecpnd, the Privity of Eſtate ought to 

G Br. C4) continue; and that is royed” the faid Caſe of the 
Lepore oe 2 Lovell: And therefore if the Leſſee for Life, ot 
. 245: be | pee,” or the Donee in Tail who has ſuch a Obuditlon an. 
* Gus need to his Eſtate, aliens before che Condition performed; 
05 1. Leſſee for L 8 or Years, ſurrenders to che Leſſor, he 
ſhall never take nefit of the Condition afterwards, for the 
Privity of Eſtate in ſuch Caſe ought to continue, for the 
Increaſe of the Eſtate ought to enure upon the particular E. 
| fate, as upon a Foundation; and therefore if in ſuch Caſe 
_ : the Leſſee for Life or Years, or the Donee aliens all his R 
—_— 8 and takes back an Eſtate, and afterwards performs the 
1 2 Condition; yet nothing ſhall thereby acerue to him, becauſe 
== | by the abſolute Alienation, the Privity was once abſolutely 
RE . dleſtroyed, "which can't by anyRepyifal of an Eſtate be rei 
7 ved: As if one Coparcener after Partition makes a Feoffa 
in Fee, and takes back zn Eſtate to herſelf again, and he 
Heirs, yet the Privity of the Eſtate to have (h) Aid to de 
„ raign the Warranty Paramount is deſtroyed; 11 H. 4. 22. 
* re Coparcen. 3. Vie 38 E. 3. 20. b, So if Tenant by Homage (0) anceſtre 
ie Fiz. makes a Feoffment in Fee, and takes back an Eſtate to hin 
* Tie in Fee, he ſhall not hold by Homage Anceſtrel. Lirric. lib, 
* Bikes 147: 33, b. But if Leſſee for Life, &e. grants his Eſtate upon Co 


SSS D 


daz. * on, and enters for the Condition broken, and afterwarC 
performs the Condition, there peradventure the Fee ſhall ae 
crue to him; for the Poſſibility was nor abſolutely deſtroy'd 
and when he enters for the Condition broken, he is in li 
old Eftate ; and that the particular Eftate ſhould conti 
| to all Refpects is not neceſſary; but if ſuch a Privity of B 
. Nate continues as is capable of an Increaſe,” "it is ſufficien 

| * And therefore, if ſuch Leſſee for Life makes a Leaſe for le 
1 or if Leſſee for Years makes a Leaſe for à leſſer Term; 0 
2 ſuch Donee makes a Leaſe for his own Life, or for Ya 
et for the Privity of Eſlate which continues in them, n 

Are capable of an Increaſe of an Eſtate: But if ſuch T 

in Tail makes à Leaſe for the Life of another, there he is 
C capable of any Increaſe becauſe he has gain 'd a new Rene 
ſion in Fee, and the firſt Privity doth hot remain; and} 
in ſuch Caſe if the Leſſee for Life dies, there the firſt Pri 
7 Last, ty of Eſtate is fevived. So if a Cd) Man makes a Gift tod 
* to have and to hold to him, and his Heirs of the Body of 
| | Wite begotren, with ſuch Condition wſupre, and 
4 ++, wards the Wife dies without Iſſue, S e is becol 
| Tenagt in Tail after Poſſibility, in chat Caſe, although! 

Eſtate be changed, J foraſm. ; rhe Priviry remains, hen 

ee 1 by the Perform. of che Condit. have Fee after. So if a (0 E 

| be made to two with Condit. to have Fee, and one ies, 
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Mr Vin The Lord SrarroR Db c. 76 
digtenants have made Partition of the Term, the Condition 


eyed; for che Eſtate in Fee ought to increaſe to them 
dot in-Severalty, And in the Caſe at Bar, al- 
en had: died before the Performance of the Con- 
" WH dition, his Heir of his Body might have perform d it, for al- 
or | 4 ; 

c the Perſons were altered, yet the ſame Eftate continued; i 
ri aul this Power to perform the Condition deſcended (a) to his C., Roll Rep: 
he Heir, as an Inheritance annexed to the Foundation which 48% = 


leſcended to him, and he, after the Condition perform'd, 

hould have the Reverſion in Fee quodam modo by Deſcent, as 

in Shelley's Caſe, in the Firſt Part of my Reports, And altho* 

it is requiſite that Privity of Eſtatę ſhould continue; yet ir is 

not requiſi.that rhe-Increaſe ſhould merge the partic, Eſtat. for 

ita May makes a Leaſe for Life, the Rem. for Life, or in Tail, 

mCondit, that if the firſt Leſſee doth ſuch a Thing, that he 

ball have Fee; in that Caſe by the Performance of the 

Condition he ſhall have Fee, and yet it ſhall not merge the 

Nate for Life, uod. fuit conceſſum per Cwiam. And if a Man 

makes a Leaſe tor Years, on Condit, that if the Leſſor () ouſts ()CoLit, a 
lm within the Term, that he ſhall have Fee ; in that Cafe if 

Ne Leſſ. ouſts him, now the Intereſt of the Term is turned into 

aRight ; and yet the Leſſee in ſuch Caſe'ſhall have Fee, for 

No Reaſons. 1. Becauſe it is the Act and Wrong of the Lefſor - 

bimſelf, whereof Re ſhall not take Advaytage. 2. Eo inflante 

dat the Leſſor ouſts him eo 1nff4nte the e hath Fee, and 

Aged of one Leſſee is by Forge of the Condition, which is & 

mam. the Ouſter : and therew. agrees 6 R. 2. (c) Quid juris C Id. - 
nat, 20. And that a Poſſeſſ. in — Inſtant is A Bea upp. 8 

hocreaſe of the Fee, appears in 12 E. 2. Voucher 265. A Man wo. I 

i) makes a Leaſe for Years on Condir. that if the Leſſor doth Sc. 729. 1 And. 

Wt pay tothe Leſſee 100 Marks at the End of the Term, that! % Cr .. 

Eltall have Fee, there the End of the Term conſiſts on an Godb.zos. ol. 
ant of Time. And if the Eſtate Til of the L. Stafford had 1. ff.. 

em. for Want of Iſſue, and Ur ſuls had died, ſo that the Re- S, & 

Lo T. Tyndal had come in Poſſeſſ. yet foraſm. as the Privi. ; Wowufaz ,294.. 
the Eſtate continueth, altho the Quality of the Reverſi. is (Co. Tinea. 
rec » ada hat oy e rema 2 But pu is 172 a | 
=. the Continu. of the Pri vity of the Eſtate of the (e) Leſ- ;,pjawa. 436, b. 
er Grantor, and the Privity 85 the Eſtate of the Leſſee or 922 2 * th: 

tee; for the Privity of the Eſtate on the Part of the Leſſor ' | 

Es not be cantinued ;. for although the Leſſor or Grantor 

is his Reyerſton, or is attainted, cc. yet the Condition - 
Mains; for by no Act that he can do can be fruftrate or 
Mie krom his Grant; and therewith agree'3t Edw. 1. | 
Wiments & Faits, * 119. 6 R. 2. Ouid quris clamat, ( 2 20. (0 Plowd. W.. % 
M Plowden's Com. in the ſaid Cafe of the Lord Lovel. But if Co. Lu- 216. b. 
er for Years with Condition to have Fee accepts a Re- 
tom the Leſſor to him for his Life, or in Tail, 4nd af- | 
"the Condit: is perform. he * never have Fee, . | x 
R ls ot, 4 1 . 71 2 e 
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T The Lord grar rod Cafe. PAR r VIII, 
3 R bs 2 Foundation pom which the 

| ee ſhould increaſe y his own Acceptance of a greater 
. . Fat, merged. an b ne Contineance: As if 1E fr 
= ee 10 pl. 35. Years without Impeachment of Waſte (2) takes Confirma, 

q n tion for Life, the Privilege, which was annexed to the Eſtate 
. 3 Bulf.r36. 19H. for Years, is loſt, 5 H. 5. 9. 4. 3 Ed. „ A. b. in Mary de 
- 32-Poph-194 ales Caſe. 28 H. 8, Dyer 10. b. c. it was reſoly'd, 
me. , that if Q, Elia. had died before the Cond. perform'd that yet 

Poph. 194 Tyndal might have perfor. the Cond. and if Q. Eliz. under ber 
(9zBroml, 252, Great Seal had refuſed to take the ſaid Money, yet if ys. 

| dal had tendred it at the Receipt of the Exchequer, that he 
had gained the Fee-ſimple, for the Queen by no Means could 
countermand or hinder the Increaſe of the Eſtate in ſuchCaſe, 

As to the Third, It was reſolv'd, That if the Condition 

| had been that when Tyndal ſhould ſap to J. $..-20 5. that he 
ſhould have Fee, that preſently by the Payment by Operation WI | 

(9 Plowd 4394: of Law, the Fee would be (c) diveſted out of the Queen, Wh // 
2 ce. l.. and veſted in Tyadal, and that for Neceſſity, for if it ſhould if f 
8 
t 


* : * 


not veſt at the Time of the Condition rformed, it ſhould 
never veſt; and therefore if Office, or Petition, Monftraxs 
de droit, or other thing ſhould be requiſite, it would make WF a 
the Queen's Grant void, and diſable the Queen to make ſuch WI ur 
Grant, and therewith agrees Plow. Com, in the ſaid Caſe of WW D 
the L Lovel; for there it is ſaid, when the Cond. is perfor. the WW G 
@ 

W 


- Fee-ſim.ſhall be immed. out of the K. witho. Petit. or Monfr# 

de droit, or oth, Circumſt. for it he ought to ſtay to uſe ſuchCir- 
eumſtances, then it will not veſt preſently ; and if it will 

not veſt preſently, ergo it will never veſt; tor ik an Eſtate 

cannot be enlarged at the Time of the Enlargement ap: 

pointed, ir ſhall never be enlarged; and theſe are the Words 

of the Book; and therefore for Neceſſity the Fee-ſimple ſhall 

paſs in the Caſe at Bar out of the Queen without any Cir 

cumſtance; for the Law will never require Circumſtance 

when it will ſubvert Subſtance. And therefore there 1s 1 

' - notable Caſe in 49 E. 3. 16. 4. b. where the Caſe was, That 
enn 2 (4)Goodcheap was ſeiſed in Fee of a cert, Houſe in Lat: 
Li. Rep. 123. „ and by her Will in Writing and enrolled, deviſed the 
goed. 0 Che ſaid Houſe held of the Kin „to Rich. Goodcheap, to him, and 
cheat 3a. Br. Peyi. LO the Heirs of his Body . 85 that if he died without Ilue, 
Eon. g that the ſaid Lands ſhould be ſold by her Executors, or Ext; 
2 Co.58.2, cutors of Executors, c. and made . D. and W, M. and Ide I. 
11. Hard. =o her Executors, and died without Heir; Richard Goodcheq diet 
wind.z35-2R0l. without Iſſue, by, which the Houſe eſcheated to the King 
<2: and afterwards /one of the Executors died, N. VV. refuſes 

| and V. D. ſold, ec. And there it is made a. Queſtion whetheſ 
the Sale by one Executor be good, or not? But it is agreed 

by all, That if the Sale be good, it ſhall diveſt the Land 

out of the King, and the Reaſon is far Neceſſity of Lu 

for if the Sale doth not diveſt the Land at the Time ®% ep 


the Sale, ng Sale ſhall be made at all, and the Fa, 
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who have but a Power, cannot have a Petition, An- ö 
2 de droit, or other Remedy. 5 . 
As to the fourth Incident, it was reſoly'd, That it ought 
to be by one and the ſame or Grant, or by two Deeds 
deliver dat (a) one Time, which is all one in Effect; for, C. cit. 217. b 
0 Qua inconti nenti 


E's, becauſe the Four dation, l, the panel: E. Br 

thereof i - tion, ſcil. the parti 2 

fate, 11 the Increaſe of the thereupon is but one co Lit. 277. 

Grant'to take Effect out of one and the ſame Root, alto 

it veſts at ſeveral Times, yet when it is veſted, it has its 

e peed nai 

ld it is we in 27 H. 6. 7. 4. (e) that when he md c. 

ſe, the Condition he has Fee from the Time of the Commence- 255 

on ment of che Leaſe, as by one and the ſame Grant, and as 

he oneand the ſame Eftate. | | 

on W | As to the firſt Objection againſt the Form of the 

en, fil. predifiom reverfronem, to conſtrue it to extend to the E 

ad Wh fate Tail granted before to Tyndal, (which the Queen cannot 

ald WH grant again) and not to the Reverſion of the Fee; (which 

1 1 1 and which is 8 N 8 be 

ake a(d) ion _— in ur to : 

uch Wh and in great Damage an Difzoherifin of the Subj 6 

of W Diſhonour to the Queen for three Cauſes; 1. To have her 

the W Grant under the Great Seal by captious and nice Conſtru- 

re fions avoided ; 2. To preſume ſuch Ignorance in the Queen 

r. (who was a wiſe, learned and moſt excellent Princeſs, and 

will the Phoenix af her. Sex) that ſhe intended to grant that which 

tate WJ fe could not grant, and not that which ſhe could. 3. That 

ap: Wh the Queen (as it was objected) could not make ſuch Grant 

ore in fre, when a Subject might do it without Queſtion; 
ore 4 fortiori, the Queen might do it in ſuch Caſe. Al- 

ſo it would tend to the Damage of the Subject who ſhall have 
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ance" the King's Charter under the Great Seal, but by a nice and 1 
i captious Conſtruct. he ſhall loſe the Land contained therein; . 
Tha Which will ſometimes tend to the Ruin of him and his Po- 

Lone 


lterity ; and the Caſes of Sir John (e) Molyns,the L. (Chan- Ce) ec. Na. 

aun, and the E. of Rutland, were affirmed for — Law. But, 1 £25 b. 

Note, the Q. grants not only præd 2 talſo m & Kun 
ag præmiſ Cc. which Words make this Point clear. And as to a1. $5958 

thelaſt of the ſaid two Objecti. it was reſo], per tot Cur, Thar | 

de Words were ſuffici. to paſs the Inherit. of the Land, for to 

pb future Eſtate upon a Conting, Words is futs' are apt and 

uffi, enough, as in all Chart. and Let. Patents of Lands, the 

Cauſe of Grant of Liber. and Franch. are all with ſuch Words 

in Effect, as theſe are, becauſe they are conting. and de 12 

the (b)Invent; of this Grant to Tyndal was commend. by the (5':3rownl. x53; 

Juli. for when the L. Stefford was Ten. in Tail the (1) Re- 0348 35 L-b: 
erlion to 12 Mary, if the Queen had granted the whole Fee- 

fayle to Budi, then by a com. Recoy. or Fine levied, the Fw 
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Tbe Lord Srarrokp' Caſe. PART VIII. 
Stafford might have barred his Iſſues; and by a common Re. 
covery the Reverſion to T in Fee, which was neither 
the Queen's nor Tyndal's Intention, but the Purpoſe was, 

that ir ſhould be in the Power of Tyadel, and the. Heirs of 
his Body, to hold and reſtrain the L: Stafford and the Heirs of 
His Body, that they ſhould not alien'or bar his Reverſion in 
Tail, or by taking the Fee - ſimple out of rhe Crown by the 
Performance of the Condition to enable them to alien, But 

| Coke, Chief Juſtice in his Argument moy'd a Queſtion on the 
tcolk. 3a b. Statute of () 34 H. 8. c. 20. That if the Lord Safßord and 
3. f. b. his Wife had ſu a common Recovery with Voucher, it 
2 8 that ſhould not bar the Reverſion which Tyndlal had in Tail, 
— Ander LG, 141. the Reverſion in Fee being in the Crown : And thereupon 
20% 17%. 25 be conſiderd the Words of the ſaid Ad, The Preamble of 
2 Rolls Rep. 417. Which ſeems to provide for the Heirs of the Bodies of the 
— — 4 Donees. And the Queſtion mentioned in the Pre- 
242, 143, 171. "a e is, Whether ſuch fet ned and untrue Recoverics againſt 
S (uch Tenant in Tail, &c. ſhould after the Death of the Tenan 
Yelv.149-Noy132 in Tail, bind the Hezrs in Tail, or not : And the Body of the 
—— ; Aol AR is, For the plain Declaration whereof, and to «void and 
$7: 4 Leon. 40. extintt from henceforth Diverſity of Opinions in ſuch Caſes, 
bo. Be it ordained and enatted, that no ſuch feigned Recovery, here. 
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Ben. 32. Benl. in after to be had by Aſſent of Parties, againſt any ſuch Tenant in 
323. pl. _ Zi of an 4 mgp whereof t . Remainder at 
e er 08- the Time of uch Recovery had, ſhall be in the King, ſhall bind 
Cr. E. 595. or conclude the Heirs in Teil. whether any common Voucber be hal 
in any ſuch feigned Recovery or not, but that after the Death of 
every 22 Tenant in Tail, &c. the Heirs in Tail may enter, 
c. So that by the Letter of the Ac no Remedy is provi- 
ded for him in Reverſion or Remainder in Tail, altho the 
Reverſion of the Fee be in the King, But yet the Chief 
b. Juſtice held, that by neceſſary Conſequence (b) ſuch Rever- 


Sen ſions and Remainders in Tail are preſerved by the ſaid Ad: 


For when there is Tenant in Tail, the Remainder in Fee, 
and Tenant in Tail ſuffers a common Recovery, the Reaſon 
of the Bar of the Eſtate of him in the Remainder who 14 
Stranger to the Recovery is, by Conſequence, becauſe the 
common Recovery bars the Eſtate of the Tenant in 
Tail, who is Party to the Recovery, and by Conſe 
quence, all Reverſions and Remainders of common Perſons 
expectant thereupon : But when the Act of 34 H.8. provides, 
That no common Recovery had againft Tenant in Tail, who 
is Party to the Recovery, ſhall bar his Iſſues when the King 
has the Reverſion, Cc. thereby inclufve. the Act preſerve 8 — 
the Reverſions and Remainders in Tail of the King's Grant, 
for they cannot be barred, bur when the Eftate Tail, upon 
which they depend, is barred; and that is the Reaſon 
that when Tenant in Tail is in of another Eftate, and 


ſuffers a common Recovery as Tenant, it ſhall 1 
2 N | : 
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Nr VIII. The Lord STArForD's Caſe. 78 
any Reverſion or Remainder, becauſe the ſame ſhould bar 
the Eſtate of the Tenant in Tail, who is Party to the Reco- 
very; for, (a) Q'd non valet in principali in acceſſoria ſeu con ſe- (o)2Brownl. 3523 


quenti non valebit, & quod non valet in magis propinquo, non 

valebit in magis remoto. And if the Lord 115 might have 

barred the Reverſion in Tail of Tho. Tyndal before the Con- 

dition _ the Invention of the faid Grant had fail'd 

of its Purpoſe :” For which Cauſe it ſeemed to the Lord 

Chief Juſtice, that the ſaid Act preſerves the ſaid Reverſion 

of the ſaid Tho. T yndal ; quod fit conceſſumper totam Curiam. | 
Laſtly, it was refolv'd per totam Curiam, That if the (b) Re- (4) Mo. 275, 
verſion in Fee had remained in the Crown, That the Fine Na. n Kel. 217. 


not barred the Lord Stafford that now is, but that he might W 
enter according to the Reſolution in (c) Notley's Caſe, Pa ſch. (c) >. xy 
1 Elia. in Communi Banco, & page by Reaſon * theſe Co. Lit. 373-3. 
ords in the ſaid Act of 34 H.8, The ſaid Recovery, or any Av. a0j. 
other Thing or Things bereafter to be bad, done, or ſuffered, by or 


einſt the ſuch Tenant in Tail, to the contrary notwithſtanding. 
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Trin 7 Jacobi Regis. 
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himſelf to have Common there, and avowed 


ſaid, whereof the ſaid five Acres were Parcel, in Fee, and 


to the ſaid Meſſuage and forty Acres of Land appertaining, 
and the ſaid What ſo ſeized, of the ſaid five Acres enfeoffed 


| 
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Wrar WiLD's Caſe. 


Na Replevin between William Wood, Plaintiff, and William 
Norten, Eſq; Defendant, upon taking of his Sheep at 
ydon in the County of Surrey, in a Place called Norwood; 

The Defendant ſaid;, That the Place where, Cc. doth con- 
tain 200 Acres, P the Manor of wt ns bo een 
e fea- 
ſant. The Plaintiff, in Bar of the Avowry, ſaid That before 
and at the Time of the taking, he himſelf was, and yetis 
ſeiſed of five Acres of Land in Croydos aforeſaid in Fee, and 
that he and all thoſe whoſe Eſtate he has in the ſaid five 
Acres 4 tempore cuj &c. have uſed to have Common of Paſt. in 
the ſaid 200 Acres for all his Cattel commonable, upon the 
faid five Acres of Land, levant and couchant at all Times of 
the Year, as to the ſaid five Acres of Land appertaining ; 
for which Cauſe he put in his Sheep, &c. To which t 
Defendant ſaid, That before the ſaid William Wood had any 
thing in the ſaid five Acres of Land, one Wyat Mild was ſei- 
fed. of 2 Meſſuage and 40 Acres of Land in Croydon afore- 
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that the ſaid Wyat, and all thoſe whoſe Eſtate he had in the 
ſaid Meſſuage, and forty Acres of Land, whereof, Cr. 4 ten- 

re cuj, &c. had Common of Paſture in the ſaid 200 Acres 
— all his Cattle commonable upon the ſaid Meſſuage, and 
Acres of Land, whereof, Cc. levant and couchant, 35 


one Fobn Wood in Fee, whoſe Eſtate the ſaid William Wood 
before the Time of the taking, c. had, Idemque Willielmus 
Wood colore inde clam” Commun” paſtu inthe ſaid 200 Acres, 0". 
pro omnib' aver ſuis Communic” ſuf” pred ſuin f acr. ter lev. = 

| | couchanty 
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Parr VIE Wrar Witd's Caſe. 79 
couchant, Cc. put in his Cattel, and he took them as Damage 
Feaſant, Cc. upon which the Plaintiff demurr d in Law. And 
the laſt Term and this Term this Caſe was argued by the Ser- 
jeants at the Bar, and now this Term it was argued at the 
by all the Juſtices, ſc. Oe Ch. Juſt, Malme ſiey, Mar- 
burton, Daniel Fofter : And in this Caſe two Points were 
reſolved. 1. That (be the ſaid (a) Common appendant or ap- ( Hob. 235; 
pertenant) the Common in the Caſe at Bar is apportion- Nev 4e, es 
able. 2. That Pleading thereof was ſufficient. As to the z Rp 3346 
firſt it was well agreed that Comm. appendant was of Com- I 
mon Right, and ſeverable, and altho the Commoner in ſuch 
Caſe purchaſes Parcel of the Land in which, c. yet the Com- 
mon ſhall be apportioned, but in fuch Cate Common | 
tenant, and not 9 by () Purchaſe of Parcel of the () winch. 45; 
Land in which,&c, is extinct for the Cauſes and Reaſons gi Hob. 235. 4 Co & 
in Terringham's Caſe, all which was for good Law a * 
by the whole Court. And it was ſtrongly that Common 
appertenant ſhall not be ſeverable in the at Bar for di- 
vers Reaſons. 1. Becauſe this Common appertenant wholly *._ 
belonged to a Houſe and 40 Acres of Land by Preſcription ; 
and he by his own Act cannot make this entire Thing ſeve- 
nl. 2. Feoffee of Parcel ſhall not have Common, be- 
auſe the Preſcription fails, for no Common was ever ap- 
pertenant to that Parcel, but eee and all the Land. 
3. Common appertenant is a Thing againſt Common Right, 
and therefore by the AQ of the Party ſhall be no more ſe- 
reed or divided, than a Condition or Namine ena, or any 
other Thing Common Right. As to that it was an- 
ſwered and reſolved, That it appears by the Preſcription, 
that the ſaid Common is ſeverable, for the Preſcription is 
b have Common in the Land, in which, Cc. to be taken by 
de Mouths of his Beaſts which are (c) levant and couchant (c;, 
en the Land, to which, c. and that extends to the whole, Ney is M 
and to every Parcel, and it can be no more Damage to the 
Tenant of the Land in which, Cc. after the Severance, 
was before, for no other Beaſts can paſture there, but thoſe 
mich are levant and couchant on the Land, to which, Cx. | 
but if he who has Common 7 IG (a) purchaſes Parcel (4): Anderſ. 39 
the Land in which, c. all the Common is extinct; Or, if G8. 42 * 
te takes a (e) Leaſe of Parcel of the Land, all is ſuſpended, Winch. 45. Noy - 
becauſe it is the Folly of the Commoner to intermeddle with 3%C0:95:1234 
Fart of the Land in which Cc. which belongs not to him: (0 9 Co. 3 * 
ut when the Commoner intermeddles but only with his own 7 ous 51. 
nd, by Alienation thereof, that ſhall not in ſuch Caſe turn 
0 his Prejudice, for that is not againſt any Rule of the Law, 
u the other Caſe, when he purchaſes Part of the Land, in 
Mich, Cc. becauſe his Common appertenant was againſt . 
14. A gn Ob ag $45.07 | | ms 
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. WraAr Wir d'r Cat. Part VIII. 
Common Right; and he cannot common in his own Land 
Which he has purchaſed. And it will be a great Inconveni- 
"ence, If by the Alienation of Parcel the Alienee ſhall loſe, 
the Common which belongs to him, for then the Alienor 
"hall loſe his Common alſo, for by the Reaſon which has 
been made, Wyat Wild can't preſcribe. to have Common to 
the Houſe and 35 Acres, becauſe the Common was entirely 
appertenant to the Meſſuage and 40 Acres, and if the Lay 
ſhould be ſuch, all Common appertenant in England would 
be (a) deſtroyed (which would be againſt the Commonwealth) 
for no Land continues in ſo intire'a Manner, every Acre 
together with another, as it has been 4b initio, but for Pre. 
ferment of younger Sons, Advancement of Daughters, Pay. 
ment of Debts,” or other neceſſary Conſiderarions, Part has 
deen ſevered ; and therefore this Cafe is not like a Condi- 
_ tion, or Nomi ens, which are entire, and not ſeverable 
by the Act of the Parties, but is like a Rent reſerved on a 

. "Leaſe for Years : And therefore, If a Man makes a Leaſe 
Moor 114. Co. Of three Acres, each of equal yearly Value, rendring 3. 
A. Rent, and the Leſſor grants the Reverſion of one Acre, and 
the Tenant attorns, the Grantee ſhall- have 12 d. Rent, for 
"altho* it was one Leaſe, one Reverſion, and one Rent, yet 


> 


that was incident to the Reverſion, which was ſeverable, WW 2d 

and the Rent ſhall wait upon the Reverſion, and upon every Wl vig 

Part of it. So in the Caſe at Bar, altho' at the Beginning ide 

there was but one Common attendant upon one Tenanqy; dit, 

Let foraſmuch as it is attendant upon the Tenancy which is] li 
ſeverable, and upon every Part of it, the Alienee of Part o ber 

the Tenancy ſhall have Common. So if he who has ful ſay; 

Comm. apperten. to Land, leaſes Part of the Land to another i pro: 

the Leſſee ſhall have Common for the Beaſts levant and couch Miß 

poor 456; nt; and if an Advowſon be appendant to a Manor which req 
Aeſcends to divers Coparceners, and the Coparceners nake'redd 
Partition of the Manor to which, Cc. without ſpeaking 0 tone, 

the Advowſon, the Advowſon, ' notwithſtanding the Diviliog ler 

and Severance of the Manor to which, Cc. remains app*"lWrofe 

in fo: 


dant, 13 Ed. 3. Quare Imp. S8. 19 Ed. 3. ibid. 59. 17 EA 
43 Ed. 3. 35. 2 2. Quare Imp. 170. 2 H. 7.5." 


4 Eliz, Dy. 213. 
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VINYOR's Caſe. 
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prtædicto Yeoman, alias dictus Willielmus Wyld de 
Themilthorpe in Comitatu prædicto Yeoman, ſummon fuit 
d reſpondendum Roberto Vinyor, de placit' quod reddat ei 
viginti libras quas ei debet & injuſte detinet, &c. & unde 
em Robertus per Thomam Vinyor, Attornatum ſuum di- 
cit, quod cum moet Willihelmus quintodecimo die Ju- 
li; anno regni Domini Regis nunc Angliz, Franciz, & Hi- 
berniæ ſextq, apud Themilthorpe, per quoddam ſcriptum 
lum obligatorium conceſſiſſet ſe teneri eidem Roberto in 
predict viginti libris, ſolvend' eidem Roberto cum inde re- 
quifitus fuiſſet, prædictus tamen Willihelmus, licet ſæpius 
tequiſitus, prædictas viginti libras eidem Roberto nondum 
teddidir, ſed ill' ei hucuſque reddere contradixit, & adhuc 
wntradic' unde dic' quod deteriorat* eſt & damnum habet ad 
iam decem librarum, et inde produc' ſectam, &c. Er 
protert hic in Cur ſcripram prædictum quod debitum præd 
norms prædicta teſtatur, cujus datus eſt die & anno ſupra- 
UP c. Et præd ictus Willihelaus per Johannem Buſſel At- 
wornar' ſuum ven & defend vim & injuriam quando, &c. & 
Fur auditum ſcripti prædicti, & ei legitur, &c. petit etiam 
zuditum conditionis ejuſdem ſeripti, & ei legitur in hæc ver- 
*. The Condition of this Obligation is ſuch, that if the 
Wtebounden William Wyld do and ſhall from Time fo 
Lime, and at all Times hereafter, ſtand to, abide, ob- 
the, tozm, fufill, and keep, the Rule, Order, Judg- 
ment; Arbitrament, Sentence, and final Determination of 
Wil. Rugge, Eſq; Arbitrat. indifferently named, eleded, and 
- as well of the Part and Behalf of the ſaid W. Wyld, 
© the Part and Behalf of the abovenamed Robert Vi- 


NYor, 


lielmus Wyld nuper de Themilthorpe in comitatu Norff. C 


« = 
\ 
i 


ze fared 
t Pariſh 


'Efte 


Dbligation 
_ ro and, 
ou „and Uertne. Quibus lectis & auditis idem Wil. 
ihelmus Wyld dic quod prædictus Robertus actionem ſuam 
ictam verſus eum habere non debet, quia dic' quod ar- 
itrator prædictus poſt confectionem ſcripti & ante prædid 
feſtum ſancti Michaelis Archangeli, in conditione prædida 
- ſuperius ſpec', non fecit aliquod arbitrium in ſcripto ſub 


manu et ſigillo ejuſdem arbitratoris, inter ipſum Willi 


helmum & præfatum Robertum, de & ſuper præmiſſ pres 
dictis in conditione prædict ſuperius ſpec'; ſecundum for- 
mam & 2 conditionis 2 Et hoc nenes eſt veri· 
- ficare, unde petit judicium ſi prædictus Robertus actionem 
ſuam prædictam verſus eum habere debeat, c. Et pradid 
Robertus dicit, quod . aliqua præallegata ab actione ſua 
prædicta habend præclud non debet, quia dicit quod pr. 
dictus Willihelmus Wyld poſt confectionem ſcripti ptæd 
& ante prædictum feſtum ſancti Michaelis Archangeli tune 
proxim ſequent”, ſcilicet, viceſimo ſecundo die Auguſti ann: 
reg Domini Regis nunc Angliz, &c. ſexto ſupradict, apud 
Themilthorpe præd per quoddam ſeriptum ſuum, quod idem 
Robertus figillo præd WYlihelmi ſignat hic in Cur F 
97 dat eſt eiſdem die & anno, recitando qd cum ipſe idem 
Willinelm' tunc ſtetit obligat præfat Roberto per nomen 
Rob. Vinyor, in uno ſcript obligator in ſumma viginti lib 
cum conditione in eodem ſcripto, pro performatione & pte- 
implemento arbitrii, regulss ordinis, judicii, ſententiz, & 
finalis determinationis Willihelmi Rugge armigeri, ardi- 
tratoris, electi Anglice choſen, tam ex parte predit' Willi- 
helmi Wyld, quam ex parte ſupra-nominati Roberti Vinyory 
prout in dico ſcripto obligatorio plenius apparuit & apparere 
potuit, tunc idem Willihelmus intendens revocationem inde 
per idem ſcript” revocationis, revocavit, & abrogavit, Anglice 
did call back, omnem authoritatem quamcung; quam idem 

Willihelm' Wyld præd' ſcript” obligator dediſſet & comm! 
ſiſſet præfat W. Rugge arbitrat ſuo: Et extunc total & ay 

0 


deadyocavit, Anglice, diſallowed, 8 vacuum tenuit t 


de 


- 


| Cited, or elle 
abide, remain, and be in full Force, Power, 


. 


» 


PA AT VIII. VIN TOR“ Caſe. 

quicquid præd Millibelm Rygge poſt deliberationem ejuſdem 
{cripti re vocationis ſibi faceret, in & circa dictum arbitrium, 
regulam, ordinem, Judicium, arbitramentum, ſententiam, & 
determinationem, de omnibus materiis, ſectis, Controverſiis, 
debat gravaminiÞ* & contentionib tune præantea mot five 
waeltrt aut tunc dependent' inter dictas partes, tangent' vel 
concernent” ſumm' viginti & duor' denarior' taxat” ſuper dict 
Willihelm* Wyld, ſecund' przd' ſcript” obligator prout fuit in 
eodem mentionat & declarat, prout per ſcript” illud revocat* 


illihelm';Wyld poſt confection' ſcripti, præd' & ante pred” 
feſtum ſancti Mich* Archangeli tunc proxim' ſequent' in Form? 
præd exoneravit et abrogavit arbitrator' przd' de omni aucto 
arbitrandi de & in præmiſſ in conditi' præd' ſuperius ſpec” 
cont' form & effect condition illius & ſubmiſſion? in eadem 


præd' una cum damnis ſuis occaſione detentionis debiti illus 
ſibi ad judicari &c. cum hoc q'd idem Robertus yerific' vult 
qdpred' ſcripr' obligator hic in Curia prolat* & præd' ſcript 
| obligator* in præd feripto revocation ſpec' eſt unum & idem 
ſcript, & non al' neq; diverſ' &c. Et przd' Willihelm'Wyld 
die q'd præd plir' præd Roberti ſuperius replicand' pPrat” 
min ſufficiens in lege exiftit ad ipſum Robertum actionem 
ſuam pred” yerſus eund Willihelmum habend' manutenend” 
quodq; ipſe ad plitum illud modo & form' pred placitat' ne- 
non habet nec per legem terrz tenetur reſpondere : Er 
hoc paratus eſt yerificare, unde pro defectu ſufficient” replicat” 
in hac parte idem Willhelm pet” judicium, & qd præd 
Rodertus ab actione ſua przd' verſus eum habend' præcludat' 
&, Et præd Robertus ex quo ipſe ſufficientem materiam in 
lege ad ipſum Robertum actionem ſuam præd' verſus prefar” 
Willikelm', habend' manutenend' ſuperi replicand' allegav 
quam ipſe parat eſt verific, quam quidem materiam przdi& 
Willihelm' non dedic nec ad eam aliqualiter reſpond' ſed 
rerification* allam admittere omninòo recuſat, ut prius pet 


le advifare volunt de & ſuper præmiſſis priuſquam Judie 
inde reddant, dies datus eſt partibus præd hic uſque in octab 
Michaelis de audiend inde Judicio ſuo, eo q d iidem 
05 hui hic inde nondum &c. 


* 


ai — M WP ht Trin. 


plenias apparer, et hoc paratus eſt verific' : unde ex quo pred” 


mentionat, idem Robertus petit judicium & debitum ſuum 


Jdicium & debit' ſuum præd, una cum damnis ſuis oceaſione 
letentionis debiti illius ſibi adjudicari &c. Et quia luci 8 
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 VinyoR's Caſe: 


„ 7 Rin 7 Jacobi, Rot. 262 Robert Vinyor brou t an Action 
er,, againſt William Wyld, on a Bond of 20/. 


15 Julii, Anno 6 Regis nunc. e Defendant demanded 

| Oyer of the Bond and of the Condition thereon endorſed, 

which was, That if the above bounden William Wyld do and 

WE , ſhall from Time to Time, and at all Times hereafter, flandin, 

; bide, obſerve, perform, fulfil and keep, the Rule, Order, Jug - 
JE» oe, | ; , U | 

ment, Arbitrament, Sentence and final Determination of . 

liam Rugge, Eſquire, Arbitrator indifferently named, eletied 

and choſen, as well on the Part of the ſaid William Wyld, & 

| - 5 on ſhe Fart of the ſaid Robert Vinyor, to rule, order, adjuage, 

3 = arbitrate, and finally determine all Matters, Suits Controver: 

Hes, Debates, Griefs, and Contentions heretofore moved and 

. flirred, and now depending between the ſaid Parties touching and 

cuncer ning the Sum of Two and Twenty Pence heretofore taxes 
| the Tad William Wyld fo divers Kind of Pariſh Buſt 

5 thin. the Pariſh of Themilthorpe in the County of Norfolb 
er the ſaid Award be made and ſet down in Writing under 
The Hand and Seal of the ſaid William Rugge, t or before ti 

Feaft of Saint Michael the Archangel, next enſuing fle, tl 

. Date. of theſe Preſents, That then, 8&c. And the De endant 

—_ pleaded, That the ſaid William Rugge nullum fecit arbitrium it 

| & ſuper Premiſſis, &c. The Plaintiff replyed, That after 

the making of the ſaid Writing obligatory, and before the 

—_— faid Feaſt of St. Michael, ſcil. 22 Aug. Anno 6 ſupradift 4 
d varch.Arbt, Themilthorpe pred' predidt Willihel' Wyld per quod ſerif 

—_ ſuum cujus datur eft eiſdem die & anno (a) revecavi & air 5 
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Far VIII. Vinyor's Caſe; - en 
vits Anglice, did call back, amnem authorizatem ſuameun fuß 

| 125 Willielmus Wyld per fred ſcriptum obligatorum 
275 & commiþiſet præfat Willielmo Rugge arbitrator: ſuo, 
& adtunc totaliter deadvocavit, & vacuum tenuit totum & guic. * 
quid ai Willielmus Rugge toft deliberationem ejuſdem ſeripti r 

N faceret in & tirce dil arbur regulum, c, unde ex quo MN 


% WillielmusWyld poft confectionem pred' ſcripti, & ante 
2 Feſtum Sancti Mictalis 25 Prox Ten, 5 orma brad 
exonerevit, & abrogavit arbitratorem pred” de omni authoritat 
arbitrands de &. ſuper Premiſſis in condit prad ſaperius ſpecific, 
contrs formam & effethum conditionis illus, & ſubmiſſionii in 
cad mention idem Robertus petit judicium, 8&c. Upon which 
the Defendant demurr'd in Law. And in this Caſe three 
Points were reſolv d, 1. That altho' Will:am Wyld the De2 
fendant was bound in a Bond to fland to, abide, obſerve, &c: 2 
the Rule, 8&c, Arbitrament, &c. yet he might (a) counterm. it; (e) 2venr;119i 
tor a Man cannot by his Act make ſuch Authority, Power, Brgenf , 
or Warrant not countermandable, which is by the Law and 291. March Ar- 
ol its own Nature countermandable ; As if Imake a (b) Let- — 2 | 
ter of 2 to make Livery, or to ſue an Action in my Pot. Pla, © 
Name; or if Auditors to take an Account ; or if | a 
make one my Factor; or if I ſubmit . 2a to an Arbitra- . 
ment zaltho theſe are made by expreſs Words irre vocable, or 
that] grant or am bound that all theſe ſhall ſtand irtevocably, 

[they may. be revok d: So if I make my Teſtament and | 

| ill (e) irrevocable, yet I may revoke it, for my Act or c.) Mir. As: 
iny Words. cannot alter the Judgment of the Law to make Bac. ax. Reg. 19.1 
that irrevocable, which is of its own Natuge revocable. And 
therefore (where it is ſaid in 5 Edw. 4. 3. b. (d] if Iain bound ( Mar:Atbacy 
wand to the Award which J. S. ſhall make, I could not diſ- Abi. 33+ Br 
charge that Arbitrament, becauſe I am bound to ſtand to his 2 8 
A but if it be without Obligation it is otherwiſe) it ©: 
was zeſoly'd, That in both Caſes the Authority of the Arbitra- 

tor may be revoked ; but then in the one Caſe he ſhall for- 

keit his Bond, and in the other he ſhall loſe nothing; for | 

ex (e) nude ſubmiſſione non oritur aftio ; and therewith agrees (. Arb. 164 
Brooke in avridging the {aid Book of 5 Edt. 4. 3. b. and fo 

the Book of 53 E. 4. is well explain'd. Vide ( ai H. 6. 30. 4. (O Poſtea 84. b.] 
29(s) H. 6. 6. . 49 E 


3. 9. 4. 18 FE. 4. 9. 8 E. 4. 10. G 115 
2, E was reſoly'd, That the Plaintiff =P not aver, that Br. Arbit. . | 
the ſaid William Runge had (h) Notice ot the Counter- @) zBtownl. . 
mand, for that is implied in theſe Words, revocavit & ab- Bie, it 185 
ern omnem_ auttoritatem, &c. for wittiout Notice it is no <, 
(1) Revocation or Abrogation of the Authority : And theref. (i x Roll. 331. 
there was no Notice, then the Def. might take (1) Iſſue, 2uùud (45 march Arbe 
9 ' N , > NM 2 N > = % mow 1674 26 


f 


ea $2.2. 


b np 
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EN Vintron's Cuſt, "Kiko vn. 
no . . &c. and if 1 R 
und for the Defendant; 


+ Man pleads, uod (2) fe 
Audit, or den pro LY Vie, ic implics I Livery, 
thour Li it is no Feoffm, Gift or Demiſe ; —7 there is 
Yelv.1a5 ® Pie e when two Things are requifi. ro the Perfi ormance © 
Br. Fleadin . of an AB, and both Things are to be done by one and the 
e fame party as in the Cafe of Feoffment, 1 
8 2 vention, Countermand, c. And when two Thi 
n quilite to be perform d by ſeveral Perſons; as of a — 00 
a Reverfion, Attornment is not implied ine, and yet with 
out Attornment the Grant hath not ion, * but foraſmuch 
asThe Grant is made by one, and the Arrornm. is to be made 
by another, it is nor im lied in theP of the Grant of 
one; but in the other Cafe both Things are to be done b 
one and the fame Perſon,and that makes the Difference. fi 
therew. agrees (6) 21 H. 6.30 4. where h Bridges brought an 
Action Bebe or 200. Fs an Arbitrament againſt Milian 
Bemley, the Def. pleaded, that before any J ment or A. 
ward made by 
the ſaid Arbitrators at Coventry, in the County of 
 Warmick; and it was held a Bar, and yet he did is 2 
| Leden ver any Notice tobe given ir is aJjudged Nin (c) 28 H. 6. 
_ 6. N 6 H. 7. 10, &c. —— rby this Cons. 
edle ic 8 . of the — of the Arbitrator, the 
— 26s Obligee ſhall take Benefir of the Bond, and that for two Rea- 
* fons : 1. Becauſe he has broken the Words of the Condition, 
Which are, That he ſhould gend to, and abide, 8c. the Rule, 
Order, Sc. and When he counterm. the Authority of the Ar- 
| bitrator, he doth not fland to and abide, &c. which Words 
were put in ſuch Conditions, to the Intent that there ſhould 
5 be no Countermand, but an End ſhould be made, by 
| the Arbitrator, of the Conttoverſy, ane that the Power of 
the Ae ter ould contimie Hilf he tad made an Aua, 
and when the Award is made, then there 1 Words to com- 
pell the Parties to perform it, ſer/. obſerve, perfor, fulf!, 
nd lep the Rule, Ordgr, Kc. and this Form was in rented by 
| prudent Antiquity ; ; and it is good to follow in ſuch Caſes 
* +» - the ancient Forms and Precedents, which are full of Know- 
ledge and Wiſdom: and with this Reſolution agrees the 
peek: faid Book of (e) 5 Edw. 4. 3. b. which is to be intended 
1 Noll. 64 ut ſupra, That the Ob) cannot dift the Arbitrz- 
*.. Ab. 35 ment, but that he ſhall forfeit his Bond, and the Book gives 
e the Reaſon, which is the Caufe of this Reſolytion, crhicet 
') Becauſe I am bound to ſtand to his Award, ſcilicet, !0 
and to bis Award, which I do not when I difc roe the 
_ The other Reaſon is, becauſe, now the Obli- 
2 his own Act made the Condition of the 
nd ore was endorſed for the Benefit of the Obli- 


or, to fave him from the Penalty of the Bond) impoſlidl 


Br. Arbitrem 4%. 


* . 


to 


F 


the Arditrators, the ſaid Miſhiam Beniley diſ. 
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— N. 
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„„ VU Cos © 8; 
to be perform d, and by Conſequence his Bond is become 


(s) ſingle; arid without the Benefit or Help of any Condi- (o)aBrownl. 296 1 


tion, becauſe he has diſabled himſelf to perform the Con- 


dition. Vide (b) 21 Ed. 4. Kc. 4 8 
18.1. & 20. 4. If one be — 42 8 EG — 8 . 6 | 
the Obligar thatt give Leave to the Obligee for the Space of * 


ſeven Years to Wood, S, in that Caſe altho' he gi | 
him Leave, yet if — Bubb it, or diſturbs the Obli- 


gee, the Bond is forfeited, 
gen for the Plainrif, And afterwards Judgment was 
— — —ü—ä — eee 


= 
: 
; 
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fx. SUL | Nicholas Moore, for taking of his Cattle the 17 Api 


Me; I 


- . Broxhead in the ſaid County, whereof the Place in which, 
Sec. was Parcel in Fee; and held it of the Biſhop of Wis: 


ton, and divers other Manors, Lands and Tenements, andof 


"wc in capite, and ſo ſeiſed, made his Will in Writing, and 


_ Tame Will : and after in the ſame Will dedit & legavit en 


| K Ka f And that the ſaid Sir Richard ſo ſeiſed, dy d ſeil 
| yoyed and averred the Value of the ſaid Manors and Tenen 


- 
. * 
* 
k 
: 
* 1 | 
. 4 


Trin' 7 Jac. Rot. 364g. 
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Sir RICHARD PEXHALL's Caſe- 
N 1 Second Deliverance brought by Eufl ace Barton againf 
anno 5 Jacobi Regis, at Broxhead in the County of Southany- 


ton, in a Place called Gate. The Defendant avoid the taking, 
becauſe Sir Richard Pexbell, Knt. was ſeiſed of the Manor dt 


re ee. Sn 


O'S, 


chefter in Socage, as of his Manor of Sutton, and was allo 
ſeiſed of the Manors of Beanraper, Cranes, Chinham, Steve, 


828 


= 
_ 


e London deviſablę by Cuſtom in Fee, and held 
e ſaid Manor of Steventon of the Queen by Knights Ser. 


FTF 


thereby deviſed to Eleanor his Wife, the ſaid Houſe in Land 

and two Parts of the other Manors, Lands and Tenements f 
13 Years, and added a Proviſo, that the ſaid Deviſe ſhow 
not be prejudicial to any Eſtate, Title or Intereſt for Yeat 
or Years, Life or Lives, which ſhould be after deviſed in in 


8 


I 
PLZ 


Nicholao Moore Con ſangui neo ſuo 10 I. excun & ſolubil dt 6 


«x fx4d: Meſſuag && de & ax fred duabus pgriibus geri © 
cæterorum tenementorum pred quarterly, ad maxume v | 
fa & pro non ſolutione inde, ad diſtring & diſtrict delinn 


c. and for 20 J. for two Years ended Anno 16 Eliz, bet 


foreſ, at the Time of the Will, Cr. to be 200 |, per ann. abo 
{ Reprif, and it apps Ny the Bar to the eren that tale 


» 


* 


| 


 gajable out of my 
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Part VIII. Sir RIc HARD PTHATTL'7 Caſe. 


ers next after my Deceafe : Provided, that this 
„Devi ſe and Bequeſt, made to the ſaid Eleanor, ſhall noi be 
grejudictal 19 any 


the Eftate or Eftates,\Titles, or Intereſts, 


fir Tear or Tears, Life or Lives, that ſhall be bereafler in thin 
Will given or bequeathed. And further in the ſame 


il deviſed,” em, I give and bequeath tomy Un Nicholas 
Moore a hundred Sheep, and ten Bullocks, and 101. iſſuing and 
Lands and Tenements quarterly, at the moſt 
ia Feaſts, and for No rr to diſtrein, and the Dreſs ta 
in, until he ſafe ef the Arrearages, and to keep the 
Out and Courts of ll 
the ſaid Nicholas, 
when the ſaid 


him or hu Deputy, during bus Life 
icholas ſhall. int” it mol * 


and meet to keep. And upon the whole Record, the Que- 


ſions which aroſe out of this Part of the Will, were two: 
1, If Sir Richard Fexhall had Power, by the Act of 34 H.8. 
65, to deviſe this Rent of 10 /. to Nicholas Moore out of all 
his Lands ? 2. What Eftate Nicholas Moore had in the Rent ? 

As to the firſt, it was objected, That Sir Richard Pexball 


had not purſued the Power which the ſaid Act of 34 H. 8. 


of the Will were, I will and bequeath 10 Dame Eleanor my + 
122 my Manors, Landi, Tenements, Sc. for the Term 
thirteen Te 


my Manors pon lawful Requeſt to. 


1 


_— 


K. 7 


8 4 


gave him; for the Words of the Act are, That every one, &c. co, Lit. 111. b. 


mey deviſe any Rent, Common, or other Profit "wit of the ſame 
two Parts, (viz. out of his Manors, Lands, T enements and Hee 
reditaments in three Parts to be divided) or out of any Part there- 
ret much thereof as ſhall amount to the full clear yearly Va- 
of two Parts thereof: And the ſole Queſtion depends up- 
upon the ſaid Clauſe of 34 H. 8. for the Statute of 32 H. 8. 
ve no Power to the Owner of the Land, to deviſe Rent, 
ommon, or other Profit out of it: And in this Caſe, where 
vir Richard had a Power to deviſe a Rent, &c. out of two 
Fats by that Act, he has deviſed a Rent out of all his Lands, 
and ſo has not purſued the Authority which the Ad gave 
dim, and the Clauſe of 34 H. 8. which follows next after 
the ſaid Branch of the Act, by which it is enaQed, That by 
tte Authority aforeſaid, the ſaid Will fo declared ſhall be good 
"nd efettual for two Parts of the ſaid Manors, Lands, Tene- 
ments or Hereditaments, although the Will declared be made of the 
whole, or of more than of two Parts, extends only to a De- 
we of the Land itſelf, and not to any Rent, Common, or 
Frofit out of it, as appears by the Letter thereof, and by all 
the ſubſequent 2 concerning the Diviſion; and this 
Cauſe is an Explanation of the Act of 32 H. 8. when all is 


Rent, Ge, out of the Land, -is only given by the Sta- 

ute. of 26 H. 8. And the Opinion In Butler and Baker's 

(akin be Third Part of my 1 33. 4. was cited, where 
182 I | 


* 


ed, but, as hath been ſaid, the Power to deviſe a 


— F at, | * 
| . * | % 
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Sir RichARD PESHADL; Cafe: Pape, VM. 
Co 13-1 it is ſaid, that it a Man (a) ſeiſed 
Go. Lite 111. 


three Acres, (held by 


b. Knights Service) each of the yearly 2 
viſes a Rent of 3s. out of theſe three Acres, this Deyiſe is 
void for the whole, becauſe he doth not purſue the Power 
which the Stature preſcribes ;. but in ſuch Caſe, if he deviſes 
a Rent of 35. which is the Value of all, out of two Parts, 
it is good, becauſe in that Caſe, the Value extends to the 
Land and not to the Rent, for the Words are, 42 Rent, with. 
out any Reſtraint, As to that it was anſwer'd: and reſolyd 
by the Court, 1. That it is true, that the Statute of 32 H. 8. 
- doth not extend to a Deviſe of any Rent, Cc. out of the 
Land, but the Power as to that, is given by the Statute of 
32 H. 8. which has four diſtinct Branches as to this Point: 
I, That every one having a ſole Eſtate in Fee- ſimple, C. 

and ih any Manors, &c. and having u Manors, &c. gens} 
K. or of any other Per ſon by Knights Serviceyſhal! have full and free 
L997, 3 to give, diſpoſe, wili, or den ſe, &c. al 
bis Manors, &c. or any Rent, Common, or other Prof of of; 
or to 1 il of the ſame, or out yi any Parcel thereof, at 


his own free Will and Hea ſure, any Clauſe in ther ſaid former Al 
not wit 2 By this Branch it appears, That he who has 
no Lands held by Knights Service, may deviſe any Rent, 
Common, or Profit out of his Lands whereof he is ſeiſed in 
Fee, to what Value he will, altho' the Rent, Common, or 
Profit exceeds the Value of the Land; for the Words are, 4 
his own free Will and Plea ſure. The ſecond Branch is, When 
any is ſole ſeiſedof any Cc. held of the 4 
His, Service ſball have full and free Liberty 19 deviſe &c.ly hu 
Lafi Will in Wruing, 8c. two Parts of all his Manors xc. or any 
Rent, Common, or Profit, out of,” or to be perceived of the ſame 
two Parts, or out of any Parcel thereof in three Parts tobe diti- 
ded, or as much . ſhall amount tu the full and clear ta- 
ly Fane two Parts thereof, in three Parts to be divided at his 
2 ree * Plea = | e third Branch is, 4 * 
fngular Perſon and Fer ſons : havin? a ſole Eftite in Fee fmpie, 
Kc. of and in any Manors, &c. Alle ef the King by Knight 
Service, and not in Chief, or holden of any other Per ſon by 
* Service, ſhall have full and free Liberty, 8c. by bis Lo 
Will and Teflament in Ming, 8c. two Parts of the fuid Ma. 
noris, &c, or. any Rent, Common, or other Profit ot of, or tot 


ome of the ſame two Parts, or out of any Parcel 1 hereof | 
1 


three Parts to be divided, er at much thereof as ſhall amount 

to the full and clear yearly  alue of two Paris thereof in thret 
Parts to be divided, at bis free Will and wy, ff he fourth 
ranch is, And that the ſaid Will ſo declared ſhall be good for a 
arts of the ſeid Manore, &c, #lhv'it be declared of 5 
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lue of 12 . and he — 
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DES Sri lf an Boe, Cont &c. wit boldes 


any Rent, Common, or other Profit. 
or 10 be perceiv EF the. ſame, er out of an 2 
1 5 4 bit free Mill and Pleaſure. By al all which ranches 
that it is chiefly for the Benefn of of the Kin 
A (of whom the Land is held by Knights Servi 350 
that che Owner - of the Land has Power by his his Will e 
charge but two Parts, and Nr equencę it tends to the 
_ of the Heir ; for in e ben there is not any Te- 
to draw gap cc. there the 
free fee Will and Pleaſ 
at Bar where the Manor 
—9 np hea he oh 
charge but two yet n ed-the who e 
urged two Parts <> fry and — it ſhall DRY | 
vr 0 Gr as the 3 e Fre void for the Re- 
ve, 4) us fot quam fiori debet,videtur etiam ip ſun (, 
for 2 quod l but foraſmuch, a8 Sir Ri fr wr dhe od] 
is Will to charge but two Parts, the Charge ot 
the whole is void for * third Part, not only as to the 
. Lord, but as to the Heir alſo; becauſe, as to the 
Part, tie Will remains at the Common Law, which 
was utterly void ; and according to this Judgmenr, and for 
the ſame eaſon it was ad dged, Ad. 3.& 4 Ph. & Mar. in 
* Bance, Rot. 126. in Q on 43 Hi N That () 1 And. 3. 4 
Will in Writing after the Statue of Ld a before Plowd. L. $64. 
x4 an of 34 8. declared of rhe le Land, bers. . 
of Part was hol of che King by hts Service in Capite, e 
7 good for two Parts: And ſo it had been if the Statute 3s. P/. ng 
711 8. had never been made, which is all one in Reaſon —.— 
- 1 Caſe at Bar; and by this Conſtruction the true Inten- 
tion as well of the Teſtator in his Will, as of the ſaid Acts 
of Parliament, without Prejudice to any, is well obſerved. 
And there is a Difference between the common Caſe of Li- 
ende, and the Caſe at Bar. For if the King (c) licences one O Plowd. 63.b. 
to alien two Parts of his Manor of D. which is held of him 
n Capite, and he aliens the whole Manor, he has not pur 
bel the Licence, for by his Alienation the whole — 
paſſes, which is not according do his Licence : But when an 
A® of Parliament authorizes the Owner of Land held in 
ue to charge two Parts thereof, which he could not do by 
the 3 Law, in this Caſe, if he charges his whole 
d, it is meerly void for the third Part, and theref. he 
— well purſued « Author. which the Statute has given to f 
him, to charge two Parts. So if a Man has the Moiety of the 
Man. of D. kno. by the Name of the Man. of D. and the K. licen. 
lim to alie. the Moie. of the Man. and he alie. the Man. he has N 5 
5 l v parks, the Licen. for in Truth noth. paſſed but the Moie, 
0 you will bett. underſt. the Law, amon. the var. Opin. 
e in Plow, Cum. 68. ** and in Butler and — $ Caſe, 


Owner may at his 
arge the whole. Then in the Caſe 
Steventon was held ot the King 
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e Richand Pratt Cafe, Parr VII 
Muc to the ſecond ir was agreed fer totem Carien, 

IT * chat he had an Effate for Late in the ſaid Rent of 10 l. fer 


have it r Life: For if a Man by his Deed 
os P 


3 Wn by of 10 J. iſſuing . 
—_ _  frerly at theuiual F for Nonpayment to diftrein for 
—** _ - the Rent, and all the in that Caſe the Grantee 
= bg vl. 1. ſhall have the Rent (3) for Life: Alſo in Reſpect thereof 
1 Kurt“ be ought to hold the (5) Courts of all his Manors for his 
ee. ne. 5. Life, Et officiund & feidion ſunt concommutantis, and he ſhall 
, Eſare 30. Per have the like Eſtate in the as he has in the Office. But it 
7 nen objeded, chat then the Devine . 
2% Sheep and Bullocks r his Life, as well as ; 
5 F; dag "TY od 2 negat 1 Ger and that o_ two —— + 1. the 
=, COWingdlax-12fecgnd (c) (Et) in id Sentence disjoins and ſevers the 
3 eee Neun be che Sheep and ; as in the Caſe ing E.. 
e 43.1. where two were bound to ſtand to the Arbitrament of 
= bes $. de (d) ami aſtionib per ſonalibus, ſeftis & Querelis, this 
dich Abi. 5 Word (Per ſonalibur) ſhall be referred to all; But if the Words 
were, de omnibus attionibus per ſonalibus & ſottis & querelis, it 
xx ſhall be otherwiſe ; for there the laſt (Et) disjoins querelis from 
tze wholefirſt Part of the Sentence, and ſhall be taken gene. 
_ rally without any Reference to per ſonalibus. So in the Caſe xt 
() K 08.66% Barz when Sir N. deviſed 100 Sheep and 10 Bullocks, and 100 
1 ee the laſt (EF) disjoins che Rent from the Sheep and 10 Bul- 
= ' . locks: 2 Theſe Words (payable, (e) quarter at the uſul 
Peaſts, ought t have Reference to the Rent, for 10Bullock 
i 8 ee e And Judgment wa 
=. "given for Nicholas Moore the Avowant. 


ann. 1. Becauſe if it had been in a Grant, the Grantee 
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it by 22 ” Buck 

Olwer Fowler William ot Rog mere, a 
icholas Buckmere, Robert Sayer, an 8 Fry his Wife, 
of a Houſe in the of Kent, of the Notre of Gavel? 
kind; the Cafe was ſuch; Thomas Bole had Iſſue three Daugh- 
3 ohan, and Catharin#, and | 
to the Heirs of her Body ; the Re- 

mainder o'r — Moiety of the ſaid Houſe to Johan, and to the 
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ther Moiety to Catherine, and to the Heirg of her 3 
and if the faid Jahn ſhould die without Iſſue, the 
mainder of her. wr to Catharine and to the Heirs 
Body, with the like Remainder for want of Iſſue of Cathe- 
rae to Johan: And afterwards Marion diſcontinued, and died 
| yithout Iſſue, 4 de eadem Mariona ed quod obiit fine berede de 
1 1 reunte f manſt jus (which proves ſhe diſcontinued, 
h otherwiſe it ſhould be tenements pres remanſ.) untus me- 
tra tenementorum pred* cum perti n per Ke. fred 
channæ Bole: & remanſt jus aherius me 
nementorum cum "ra. fer formam, &c. 
tinz Bole, and afterwards Johan died wi 
which the Right of her Moiety 
ſerine, and after the Death of Catharine, de ſcendit jus int. 
3 tenementorum ir Georgio, &c. and Tenants de- 
Murr d in Law on this Count becauſe the Demandants de- 
Randed by one Writ of Forme nedon fey, Remai. where the De- 
188 1 cee | 


ut Iſſue, by 


ve the ſaid Houſe 


Heirs of her Body begotten, and the Remainder of the - 


atis eor undem e- N 
* Catha- 


remain'd — ſaid Ca- Rays, 


Br. Ceffay. 24,42. 
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| BucKkMERE's Caſe. Par VII 
dants onght to have demanded the ſeveral Remainders by ſe- 
veral Writs. And becauſe we muſt ſhew in what Caſes the 
Demandant or Plaintiff ſhall join divers Cauſes of Action in 
one and the ſame Writ againſt the Tenant or Defendant, it 
muſt be obſerved, That there is a Difference between Actiom 
real, and Ations perſonal, and between Actions real which 
are founded on a Title in the Writ, and Actions real meerly 
founded upon a Tort or Deforcement. Real Actions, which 
are founded upon Title are, as in a Writ of (4) Eſcheat. Na. 


B. 
Rey, Orig. cipe A. quad red B. 10 #cra5 terrey &. quat C de eo temit 


(F. N. 
© f. 
* & que ad revert debent tanquam e ſcacta ſus, co 
oral C. 44. herede. So the (b) Egal, Pracipe A. — 
chr. N. B. 208.h. : : 7 
2 Inſt. 401, 402. Teddat B. anum meſſuagium quod idem A. de eo ten per certa ſer- 
| vitia, & quod ad ip ſum B. reverti debet, &c. eo quod idem A, in 
aciend ſervitia 7 biennium jam ceſſavit. So the Wiit ol 
ard, and the Writ of Meſne, and the Writs of Formedon 
in Deſcender, Remainder, and Reverter. Then ſuppoſe, that 
te) 2 Inſt. 500, B. before the Statute of (0 Quia Emptores terrarum, had by 
* one Deed enfeoffed A. of Black Acre, to hold by Fealty and 34, 
| and by another Deed had enfeoffed him of White acre, to hold 
of him by Fealty and 64. and afterwards A. had died without 
6 0 Br- Eſchest Heir, B. ſhould not have one Writ of (4) Eſcheat of theſe 
23. Br: onde? two Acres; for the Writ ſhall ſay, Preripe C quod rediet B. 
duas acrds, &c. ques A. de eo tenuit, which be intended 
one intire Tenute; and therefore in ſuch Caſe the Demandant 
is driven to ſeveral Writs upon the go ſeveral Tenure; 


ss egen 


= 


. and therewith 21 KH. 39-6, and ſor the ſame 
- Reaſon, vom 20 in ſuch Caſe Lord ought to have 
reg. :09.b.(e) ſeveral Writs of Cſavit: And therewith agrees 3 Ed. 


24. Fitz. 


fſavit 3. 
G) Br. Ceffait And one ſhall not have one Writ of Ward of the Body and 


| ©) Fiz. Mc. Land upon ſeveral Tenures, as it is held in 6 pn, 06.44 
wa Hen. 6. 33. 17 H.6, Gard. 117. But a Writ of Ward of 
| Land wa os by brody on. 2, 06.49 fy + 


Tit, Brief 619. but there it is held, that if he had demanded 

the Body, the Writ ſhould have abated.- Then ſuppoſe J 

by one Deed gives the Manor of D. to A. and to the Hein 

of his Body, and afterwards B. by another Deed gives Pp 

0H. v. & b. Acres of Land to A. and go the Heits of his Body, and a+ 

. Echext 13- rerwards fl. dies without Iſſue, The Donor upon theſe u 

Br. Jomder en- diſtinct Gifts ſhall not have one Writ of- Formedon in Re- 

88 r ab. verter, ſuppoſing Quod idem B. dedit predict Maneriun 2 
10 E. 4 1. b. Aurnquagents Acras ſerræ cum ppert inentii: idem A. & que 

Br. Cet. 1. f. Frafat ; debent, &c. no more than upon ſeveral F coff- 

Ir. Celfor. 3. ments, u 25 and Tenures reſerved, he ſhall have ole 

Eenken ts, Wit of ()) Eſcheat, or one Writ of (4) Cofavit ; both 7 
= r 
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Writs uod tenements predifia revert; debent. So of 
e to one with ſeveral Remainders over 
to one, he ſhall not ha ve one Writ of Formedon in Remain- 
der, nor the Iſſue of ſuch Donee one Writ of Formedon in 
Deſcender, for the Foundation of theſe Writs is the Gift 
which is diſtinct and ſeveral; and therefore in ſuch Caſes, up- 

on the ſeveral Foundations, there ought to be ſeveral Writs © 
ſounded. - But if Land be given to a Man, and to his Siſter, 5 
and to the Heirs of their Bodies iſſuing, in chat Caſe they are 
Joint-tenants for Life, and have (4) ſeveral 3 (a) Co. Lit. 15. 
the Brother one Moieey to him and to the Heirs of his Body, „ . 39-2 
md the Siſter che other Moiety to her and to Heirs of her Bos Br. Tail. o. Br. 
dy ; in that Caſe, altho" the Inherirances were ſeveral, yet be- Braig. Br. 
auſe the Foundation was one, and at one Time, and as out 5 Co. 8. a. 2 
of one Root, for that Reaſon the Donor ſhall have one Writ * Le. 213+ 
o Formedon in the Reverter, and therein ſhall ſhew the 
Gift as it was to the Brother and Sifter, &c. and conclude in 
the Cloſe of the Writ, Qui uterque eorum obiit fine herede de 
wore, Kc. which Words prove that each of them had a ſe- 
real Right; and To is the Book adjudged in Roger Darderne's 
Caſe, in * 17 E. 3. 51. 4. & 78. 4. b. & 18 E. 3. 39. 4. b. which * : Leon. 213. 
i dene Cate. 80, M Lands be given to (Y) Father and (4) Dy. us. pl. 
don and to the Heirs of their two Bodies begotten, the Re- 54 1 Leon. 213. 
minder over in Fee, and afterwards the Father dies without | 
ae but the Son, and afterwards the Son dies without If. 
we, and a Stranger abares, he in the Remainder fhall have 
ne Formedon in the Remainder, although the Eftates Tail 

we ſeveral ; yet foraſmuch as well the ſeveral Eſtates in 
Tal, and the Remainder alſo depend upon one joint Eftate 
the Father and Son for their Lives, and all begin at one 

ine, for this Reaſon one Formedon in the Remainder lies. | 
din the ſaid Caſe of (c) 17 E. Zo If Land had been given (c) 17 FE. 2. 1. a. 
other and Siſter, and to the Heirs of their two Bodies 7% * b. 2 
dotten the Remainder over in Fee, if the Brother dies 

thour Iſſue, now the Siſter has an Eſtate for Life in one 
„the Remainder over in Fee, and for the other Moie- 
pan Eſtate Tail, the Remainder in Fee, and afterwards the 
Rer has Hue and dies, and a Stranger abates, now for one 
loiety the Remainder begins, and after the Iſſue dies with- 
einne, altho' the Remainder falls ar ſeveral Times, yet 
in Remainder ſhall have one Formedon for both Re- 
Anders, which depend upon one and the ſame Eſtate, come 
me and the fame Perſon. And fo is the Book to be intend- 

in (d) 31 Hen. 6. 14. b. where it is ſaid, a Man may (d Pitz. Brief 
reone Formedon of divers Gifts. Vide 44 E. z Tit. Tail 113. Pouca 8.5. 
12 788 Caſe, and 50 E. 3. Tit, Feoffments & Faits, 97. & POS: 
* 4. 88. 
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„ Buckmene's Caſh. PART VI 

S it was (6) reſolved in the Caſe at Bar, That when the ! 

>, whole is deviſed to Marion in Tail, altho* the Deviſor di. 

| _ vides the Remainders by Moieties, yet, when the whole 

| Land remains to Catherzne, and all the Remainders depend 

8 upon one Eſtate, and begin by Deviſe at one Time, the 

Heirs of the Body of Catherine ſhall have one Formedon in 

the Remainder; in the ſame Manner as if-the Remainder 

had been limited to Catherine and Johan, and to the Hein 

of their two Bodies, the Remainder for Default of Iſſue of 

Johan to Catharine, and to her Heirs for ever. 
But ſuch Actions real, which are founded _ 

+ Deforcement, and do not comprehend any Title in then, Wl th 
there the Demandant may demand in one Writ divers Land R 
and Tenements, which come to him by ſeveral Titles: A; ae 

if divers Manors deſcend to me from ſeveral and m 
I am difſeiſed or deforced of them, I may have a Writ ol 
Right, or a Writ of Entry in the Nature of an Aſſiſe, or a 
Writ of Aſſiſe, and comprehend all theſe Rights in one and 


SHIM) MMA ©, , . 


the fame Writ, becauſe in theſe Caſes no Title is made in Wl fs: 

the Writ. Vide L. 5 Ed. 4. 80. 12 Ed. 4. 1.4. 17 Ed. z. 52. der 

17 A. 10. 12 E. 3. A. 112. 22 A. p. 52. 66. 7 A. p.18. m 

7 E. 3. Aſſi ſe 138. 15 Edw. 3. 1 C pl: 11. But Wi ved 

if I bring a Writ of Entry on a Diſſeiſin done to my Mo- Do: 

ther and Aunt, Coparceners in Fee-ſimple, the Writ ſhall but 

abate, for here Title is made in the Writ, and it ap INut 

that there were ſeveral Cauſes of Action, becauſe the Title WF who 

is by ſeveral Anceſtors, and therewith agrees the Book in the 

G) Antes 57. a. (H) 31 H. 6. 14. b. and 43 E. 3. 17. 4. So if an Eſate Bi fu 

n Tail deſcends to two Danghrer ners, and one en- the 

ters into the whole, and the other has Iſſue, and ſhe wiv 1. B 

enters dies without Iſſue, in that Caſe the Iſſue ſhall have] the! 

0 ſeveral Writs of Formedon in the Deſcender of one Moiet . Writ 

of the Poſſeſſion of his Mother, quam inſimul tenuit, and d i no 

the other Moiety of the Poſſeſſion of his Grandmother ; aui berit 

. Formed. therewith agrees (c) 43 FE. 3. 16, & 17. the I 

24 kr. r And in perſonal AKions the Plaintiff may comprebeniſſſſ ſome 

34 9:81" ſeveral Wrongs, and ſeveral Cauſes of Actions, as one died 

Fey, Action of Treſpaſs for ſeveral Treſpaſſes committed Ates 

(d) Fitz. Brief h en in ſeveral Places. Vide 2 ) 31 ry [ya 
% Firz. > . (e . 4. & E. 1 „S8. 1240 ee 

9 3 N B. 60. An hien (f) ky Wa = —— Leaſes, 6. b 

N.. cf. in the Prohibition of Waſt at the Common Law againſt TK 28 


Cro. Jac. 330. 


Popham zz nant in Dower, Cc. Damages were only recovered whit 
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ar VIII. BUuCkMERE's Caſe. | 88 

in the Perſonalty : So of Debt (a) upon ſeveral Leaſes. (r H.. 4b. 
"Note, Reader, As to the bringing of Writs of Pra Yar, _ Flew | 
theſe Differences; 1. If a Remainder be executed in a Writ 5: Mo, 914 
of Frmedon in the (b) Deſcender he ſhall never ſpeak of Cr. he c. Nos 
this Remainder, but the general Writ of Formedon in the , . 
Deſcender ſhall ſerve in that Caſe, and he ſhall count of an © 1 Mod. Rep. id 
immediate Gift; for he cannot have a Frmedon in the Re- 215 220. Pala. 
minder, when the Remainder is once executed. But if a 315, a. b. d. Rog. 
leaſe for Life be made, the Remainder in Tail to A. the Orig. 2. 4. 
Remainder in Tail to B. if A. dies without Iſſue in the Life 
of the Tenant for Life; if B. be driven to his Frmedon in 
the Remainder, in his Formedon he ought to mention the 
Remainder to A. altho it was determined and ſpent, as is 
aforeſaid. For the Demandant in the Formedon in the Re- 
minder ought to make (c) mention of all the precedent Re- ( Hob. 282; 
mainders in N E. 3. 19. 4. b. 38 f. 3. 26. 4.b.* 44 E. 3. Fig Formed. 
8.4. 50 E. 3. I. b. 11 H. 4. 39: 4 18 H. 8. 4. E N. B. 219. Formed. 14 
Vide Regifter 239. b. & 243. b. & 244. 4. brevis uunquans 
factunt mentionem de remanere quando breve q in the Deſcen- 
der. 2. If a Man brings a Formedon in (d) Reverter or Re- ( F. N. B. 220. d. 
minder as Heir, the Omiſſion of the eldeſt Son who ſurvi- 8 E-2; . 
ved the Father, or the like in the 9 N on the Part of the ® 
Donor, or of him in the Remainder, ſhall abate the Writ; 
bat of the Part of the Donee, althoè the Donee had many 
Ines in lineal Deſcent inheritable to the Eſtate Tail, and | 
who held, the Eftate, the Demandant need not name any of 
the Iſſues in the Clauſe & que poft mortem; but ſhall ſay, & 
que fo mortem of the Donee ad ig ſum reverti debet, eo quod 
the Donee died without Iſſue; and that for two Reaſons : 
1. Becauſe the Demandant is a Stranger to the Pedigree of 
the Donee. 2. Becauſe if the Iſſue ſhall be ſuppoſed by the 
Writ to die without Iſſue, yet it may be that the Eftate Tail p 
not ſpent, for the Iſſue may have Brothers, or Couſins, in- 
heritable to the Donee, and the Land ought not to revert to 
the Donor ſo long as. the Eftate Tail continues. And in 
lome old written Regiſters the Clauſe is, eo quod the Iſſue | 
lied without Iſſue. But the printed Regiſter, which imi- 
ates the moſt antient and moſt true Precedents; & quod 
mortem of the Donee reverti debet, eo quod the Do- 
dee died without Iſſue, and therewith agree 22 Hen. 6. 
36. by the 12 4 Elia. * Dyer 216. by the Juſtices, * Dy. 216. pl. 36. 
* 28 Hen. 8. Dyer 14, 16. Vide 18 Ed. 3. 26 Ed 
75. 25 Edw, 3. 44 42 Edw. 3. 20. 44 


2. 
Ede. 3: 40. 
| 10 E. 


/ . 
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5 HER? eh., pil * 
1 25 2 25 * $4 2.4 med. in the GEE 92 

9 deal nd; is Privy, and ought to know his Pale 

"und Deſcent) ought to make mention of every one tg 

2 any Right did deſcend; as after a Diſcontinuance made 

oy the Father. if the elder Sen ſurvived his Father and died 

Without Iſſue, jet the younger Brother ought to make mentigg 1 

of him in a Formedan in the in der, otherwiſe if the 4 l 

der Brother died without Iſſue in the Lite of the Father: , WW? 

2077 he on ain to make mention of every Heir in Tail wis | 

eld the Eftare ; that is, who was ſeiſed by Force of the Til. 

But obſerve alſo th crein a Difference; for if any of che Hein 

in Tail ſurvive 42 3” Father and hold the Eftate Tail, he 

| ought to be named an the Writ San and Heir ; but if he fu. 

Mies, and dies before he was ſeiſed, he need not name hin 

Heir, but may name him Son only, "Et guad pf mortem prot 

B. & F. f 4045 D. & E. filu & beregis præd D. c. & 

is the Writ when the elder Son doth nat enter, and when 

the younger Son rp and is ſeiſed. Vide Regiſter 238. h 

FE N. B. 212. f. 10 . ey 4E. 2 

. ti; 2 2. 5 E. 3. 20. 

FA Ls, 11 K . 4. 72. U. 

don in the Deſcender the 8 (6) ugh 

ways to make e Heir, or Cquſin and Heir u 

ae was laſt feifed by Force of the Tail, for a las 

Sein of any Heir in Tail after ſhall abate the Writ. 2. He 

who was laſt ſeiſed t to be made Heir in Tail to the Do 

nee, or otherwiſe the Writ is vicious, and it is not ſufficiens 

that he be named Son, far be may be Son and not Heir. But 

the ſureſt Way for che Demandant is to make ever a, one by 

* names in the Writ to be Son and Heir in the Writ ald 

F. N. B. they were never ſeiſed by Farce of the Tail, and it is not mb 

terial altho he names them Heirs, whether they were ſeilel 

or or nog and thereby the Demandant will be certain to mals 

himſelf Heir as well to the Donee per formam dani, as to hid 

00 Br. Form, 37- Who was laſt ſeiſed. And - $64. ree (e) 22 H. 6. 30 

25 * 3 uE 208 . bo oh 4 


2 E. 3. 3. E. 3. 21. Re 
F 212 BET 29 48 L Defeznd, r 4 
Clauſe Et quod wart', Kc. and then the Deſcent, and if 
Chuſe, De eo . for that ſerves moſt convenient wh 
the Eflate Tail is nt, which ſerves well i in 4 Formedou i | 
the Reverter and Remainder, but 2 in Deſcender, ul 
in — Caſes, And ſo by cheſe 2 and the Re : 
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by of them, you will better underfian 
rang hong] altho' the Heirs of y 

in the Remainder by Deſcent, yet foraſmuch me ( _ 
was never ſeiſed in P Ken of the Eſtate Tail, bur ook; of hc — =_ 


10 ; for the Writ ſhall | 21 1 

'on ” nike Thing ought io defend to one 25 Sn and He? Tt 4 | 
was not ſei is ; ? 1 
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FRAUNc ES Caſe. © 


of t 

to h 

3 We | Feof 

EA 6-4 71 NG, \ | - 1 4 

1 dend. . IN a Replevin between Richard Milper Plaintiff, and Th. = 
34 bulſtr-327. | | Freunces Defendant, which began Mich. 6 Jacobi, M 


| 1 Rolls 430, 431. 2220. of his Cattle taken at Bloxwich in the County of Sia 
E LOO ford, in a Place called Newland, the Defendant did 20 

4A the taking of the Cattel in the Place where, which contained 

| | ix Acres, Cc. becauſe it was his Freehold, and ſo did an 

for Damage feaſant. The Plaintiff in Bar to the Avo 

pleaded, That one Richard Frammces was ſeiſed of the-faidl 

- Heres in Fee, and held them in Socage, and 7 December 4 


Elia. by his Will in Writing (whereof he made Richard, Mee 
8 ward, and James his Sons, his Executors) deviſed them N 
| n Fraunces his eldeſt Son fot the Term of ſixty Years, ite! {; 
the ſaid John ſhould ſo long live, the Remainder thereof h 
the ſaid Thomas Fraunces for his Life, the Remainder to e 1 
- Heirs Males of the Body of the ſaid Jobn Fraunces, the M 1% 
| mainder to the Heirs Males of the Body of the ſaid Tho. noe e 
l divers Remainders in Tail to his other Sons, the Remains 7, 
/ to the right Heirs of the Deviſor: And afterw. 30 Jan. ed 
1 | No e Deviſor died, by which John Fraunces entred iu emal 
* - the ſaid fix Acres, and was thereof poſſeſſed, and 25 M ber, 
— . 3 Fee. demiſed the ſaid fix Acres to the Plaintiff for one Vue 
'next enſuing, wherefore he pur in his ſaid Cattle, Cr. e fie 
In Anſw, to the Bar of the Avowry the ſaid Tho, Frounces Fai p 

2 , / 


2 A 3 £ bn 
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__ J* | * SAG al 
rm Fzxavxces Cee. 

That the faid Richard Fraunces the Father was ſo ſeiſed. &. 
and made his Will, as in the Bar to the Avowry is alledg- 
ed. And further, t the ſaid Richard Fraunces the Fa- 


lngt0n; and of a Houſe and five Acres of Land in Dorlaſſon 
inthe ſaid County, and alſo of the ſaid fix Acres, in which, 
on And the faid Richard the Father, after the making 
of the ſaid Will, 8 Jan. 45 Elia. by his Deed of all the 
fid Lands, did enfeoff Richard Fraunces his Son, and Jobn 
A i and their Heirs, ro the Uſes and Intents following, 
ſal, to the Dſe af Richard Fraunces the Father for his Life; 
and after his Death, of the Lands in Tibbington, to the Uſe 
of the ſaid Thomas Fravnces and his Heirs; and of the 


bis Heirs and Aſhgns; and of the ſaid Lands in Bloxwich, 
in which, c. to the Uſe-of the ſaid John Fraunces for ſixty 
Years after the Death of the ſaid Deviſor, if the ſaid John 
ſo long ſhould live; and after to the Uſe of the faid Thomes 
for Life, and after to the Heirs Males of the Body of the 


of the ſaid Thomas, with divers other Remainders in Ta 
to his other Sons; rhe Remainder to the right Heirs of the 
Feoffor, with this Proviſo in the Deed : Et ulteriu per Script” 


tart end” Thomam Fraunces, vel pr 


h Hereditementa, qualia ſe idem Richardus Fraunces pa- 
Wrnveaſſet eis & cuilibet vel alicui corum, vel aliquam par- 


eum, vel f, pred' Joan Fraunces, Executoret, Admoret 


Align fury & c. non permiiter Executores off Rich Fun- 


le omni & quelibet bona & catalla itf Ric Passe Pa- 
Mique efſent & remanerent tunc in ſus domo manßonali &c. 


be! farere nt (aliquam rem ad impedendum vel deteriorandum 
„nenen i Richardi Fraunces Patris concernen” eadem in 
ton ime voluntate & Teftamento expreſſa, quod tune pred” 
e Mer præfato Jobanni Fraunces & heredib' ſuis ceſſarent 


fenitus decui e ſſent ad omnes Intentiones : And after 


red into che ſaid fix Acres, and was thereof poſſeſſed, the 
Remainder) over as aforeſaid ; and that the ſaid Richard the 
uber, at the Time of the ſaid Feoffment, did dwell in a 
Buſe'in Bloxwich aforeſ. which is the Meſſuage mentioned in 


» 
I 
* 1 . 


ther was ſeiſed in Fee of twenty Acres of Paſture in Tib- 


Linds in Dorlaflon, to the Uſe of the ſaid James Fraunces, 


fad John; and afterwards to the Heirs Males of the Body 


fret (%) proviſum fuit, quod f prad Joban Fraunces diftur- (s) Co. Lit: 
"car 1 af Jacobum Fraunces wel 793 Þ | * 
Mere vel Aigen corum vel alicij eorum &. Sic quod non Carr. 172. 


urin quiere habere, tenere & gaudere talia Terras, Tencmen- E zs., 


In partellum hijuſmodi terrarum tenementorum & hæredita- 


del rorum Aſſign quiete habere, removere, capere & aſpor- 


Jen. 45 Elia. Richard the Father died, and the ſaid 7obn 


be ſaid Proviſo. And that the ſaid Rich. the Fath. was poſſeſſed 4 
2 Bedſtead, a Table-board. and a Cup-board, as of his 
per Gaods, and died thereof poſſeſſed in che ſaid Houſe: 

: > 2 ' after 


\ TIE 


Rolls 430, 431. 


q * 


* 5 * 


oy  »  Faavncesr Caſs, Part Vil 
| dier whoſe Death the faid op enced ings the id Houſe 
=>, here the ſaid Goods were, And took them, and was theredf 
Ras © 1 and the ſaid Executors 12 Feb. 45 El. came to the 
2 | Huuſe, and there then would have taken and carry dauaj 

the ſald Goods, and requeſted the ſaid John, ad permittendun 
i ſar bons & catalla ou capere & aſpurtare, frediit Johan 
Fraunces adtune & ib nen permifit in ſos Exec caßere & aſyur, 
tare bons & catalla rad ſecund for mam & effettum prad ſcript 
amenti, ſed idem Johan ne ii bona & catalla præd in of 
melanie, ut prafertur exiſtent' caperent vel aſporlarent penity 


Fans N ; by which the ſaid Term of 60 Years I}. 
mited totheſaid John ceaſed; whereupon the ſaid \ 


in his Remainder, enter d, and was thereof ſeiſed for Life, 
cer. Upon which the Plaint.demurr'd.in Law: And it ug 
objected on the Plaint. Part, That the ſaid Proviſo was utterly 
void to ceaſe the Uſe limited by the ſaid Deed to the ſaid Joby, 
= nothing by the ſame Deed is limited to him but for 60 Year, 
inaſmuch as he took but a Leaſe for Years, the Remaind, 
_ limited-to his Heirs Males of his Body, after the Death of 
; Tho. did not veſt in him, but remained in contingency: Others 
' wife it John had taken an Eſtate for Life, and the Provilo 
| made void the Uſe and Uſes limited to the ſaid J. Frances 
and his Heirs, where no ſuch: Uſe. was limited to him; and 
- theref. the Proviſo void : And Proviſoes and Condit: which go 
| | nin Deſtruction and Defeazance of Eſtates are odious in Lay, 
| and ſhall be taken ſtrictly, and.thaH uot be conſtrued to make 
A void any other Uſe or Eſtate, which is not within the Words, 
(2) Co, Li, Of the Proviſo; for, (a) Condttio-beneficialis qua flat confirat 
216. benigne ſecund verbor intentio' eſt: interpretanda, odioſa au 
: que flatum deſtruit, firicte ſecund' verbor profrieiatem «ft accifis 
- O) Lir-8. x. ade, As it a Feoffim, be made on ſuch (b) Condit. that ths 
229 4 b. li Feoffee ſhall give the Land to the Feoffor, and to the Wife d 
eck. 32. the Feoffor, and to the Heirs of · their two Bodies begotren, 
3 the Remaind. to the right Heirs of the Feoffor, if the Hu 
| dies, Rving the Wite, che Feoffee by the Lay ought to make 
: | the Eſtate to the Wife, c. as near the Condir. and alſo u 
| — 3 of _ Condit. ** can e 4 4 Ling 

1 cap. Condition, fol. 82.) ſcil. to demiſe to 
2 88 Wife for Fend of her Lb 3 (c) Impeachment df 
\ , 42. 8.4. Wa and after her Deceaſe to the right Heirs of her Hulk 
I Rolls Rep. 182, and her begotten, the Remainder to the tight Heirs of be 


HTS PF D5SYSM.S ww 


We 


' - Moor 18, 327. + So Littleton. faith there, If the Huſband and Wis 
2.inft, 146 1% die before the Deed made, &c. And therewith- agrees il 


39% 195, L3'ch, Book in (d) 2 H. 4. 5. by all the Juſtices, although it w 
| 302: Dyer 47, a (e) 1 Aſſ. pl. alt. & 19 E. 3. Entre congeable 30. 
1 11 2 2 But when Conditions enure in Deſtruction of E 
dete. dates, then they ſhall be taken ſtrict; ag if 4 Man make 
2 b Feaffment in Fee of certain Lands, upon Congo 
3 3 | i b. v Co, 8%, 2. b. 1 Jon 7 Br Cr 
* nan * 11 , 8 . | te) . C 
We 195 Tolk 444 L C Tu, 425, f. b. e n Renn 


— J 


nr VIII. Fra — j 
that the Feoffee ſhall EY ive the Land to Huſband and 
Wife, and to the Heirs of their two Bodies begotten; if -the- 
Huld. dies without Iſſue, and the Peoffee makes 2 Leaſe for 
Lite to the Wife, without Impeachment of Waſt, Cr. ut ſu-- 
4 it is no Breach of the Condition, for it is taken ſtrict, 
uſe it extends to the Deſtruction of the Feoffment. Soin. | 
the Caſe at Bar, foraſmuch as the ſgid Proviſo extends to the 
* of a former Uſe and Eſtate, it ſhall be taken 
y, and ſhall not de another Uſe by Conſtructian, 
Rat only to which i Words it extends To — 
125 * and reſolved by the whole Court, That it is 
tue, that Conditions or Proviſoes which will deſtroy former | 
Hates, thall be taken () ſtrictly; but in this Cafe the) co. Lit. 
Words of the Provifo were ſufficient to ceaſe the Uſe limit= 23. b * 
6d to John for Thor "and the Uſe limited to the'Heirs Males 
of his Body; for the Words of the Proviſo are quod tunc pred? 
vus Ea! fre feto' Johan Fraunces & Haredib vi ceſſarent, 
ind therefore, if it be asked what Uſes ſhall ceaſe Pro- 
riſo will anſwer, pradicli Uſus :, If it be — asked, Io 
whom are 3 Uſus limited? The Proviſo will anſwer, To 
the aid John, and to his Heirs. And if it be further aked, 
What Uſe expreſſed befo. in-the Indenture is limited to TY 
The Deed will anſwer, To John for 60 Years. And 
Uſe beforementioned in the Indenture to his Heirs > The 
Deed will anfwer, A Remainder to- the Heirs Males of his 
dy: So theſe Words (predith Uſus) by Reference to the 
Vie before expreſſed in the ſame Deed; make the Words v 
the Proviſo to be ſufficient to ceaſe the Uſe before limited to 
he faid John, and the ſaid Uſe before limited to his Heirs to 
WY le: And it is all one to ſay præditti Uſus before limited to 
eis,, and to fay the Uſes before limited fpredittis Here- 
| bus: In both which Cafes this Word ( fredith) has as ſtrong 
I Reference, as if the Uſes before limited had been kart (6) of 18 25 „ 
krly recited in the Proviſo; and verbs accipends ſunt cum 


„ n. But note Reader, the faid Books in an 10 18 A. pl. 
* 7 E. 3. Entr. 2 5 39. are not contrary to Linas & 5 525 er 
the ia the Caſe aforeſaid, but are ruled upon . 105. 1 Rolls 43 


* diverſa, & non adverſe; as it a in the % Nu . 
7. fecond Parrot 72 in the rj — Caſe, fol. 5 
. . where the Bid Caſes are very well and at large * ry 2 


% 


1 ed; and therefore the outward ſemblance of Diſcord between : Co 11 > be © / 
thy dor Books, in this and other Caſes, dath ariſe from the Ig. Alen 
„ Wants of che inward underflanding of the iaid Caſes, and (9 9 Ga $14. 
10 if the true Reaſon and Rule of them ; for, for the moſ | . 
E ur, every particular Caſe-is adjudged upon a particular Reae 16 E. 4. 10. b. 
2. It was reſolved, That deniat by Parol is not (d) any; Hon. u. 
10 beach of the Condit: but there -oaght to be ſome Act dane; as —— <0» 
hat I made by the Execut. ro (c ſhut the Door aga. them, 55 2 — 

e 1 Ro 
= | This — them, and Ir 1. 2 


() 2 Ventr. 139. 
\ 


(5) Co. Lit. 
217. . Pl 
3+ A. 135. 2. b. 
cz · 161. 
Br. Condit. 101. 
10 Aſll 15. 
Plowd. 482. b. 


10 K. 3. 39. b. 
49+ a. 


dos os Oey r 

|  Fraunces's Caſe, PART VIII. 
Uke Acts, ſo that by reaſon of ſome ſuch Act, he would not 
ſuffer them to take or carry away the ſaid Goods, according 
to the ſaid Proviſo. And Cole C. J. held, That in ſuch Cafe it 
is notſufficient to ſay, d præd Johan non (a) permiſt pred Ex. 
terer &c. quiete habere, remote O cap præd bona, or that pra Ji. 
hen mped illos, &c. but he ought to alledge a ſpecial Breach, ty 
reaſon of ſome ſpecial Diſtur. or Interrup. in ſuch Caſe by ſone 
Act, to which the other Party may have a certain Anſwer, and 
upon which a certain Iſſue may be taken, of which the [ur 
may inquire, and the Court may judge if it be a ſufficient 
Breach of the Proviſo, or not; and he cited the Book in 10 E. 

40. Roger FannelPs Caſe, in an Aſſiſe brought by John againſt 
7 Fennell of 20 Acres of Land, and upon pul tort pleaded, 
the Aſſiſe found this ſpecial Matter, That Rog. Fannell leaſed 
by Deed to John the Plaint. a Houſe and the 20 Acres ot Land 
for 12 Years, and in Surety of his Term made him a Charter 
of Feoffm. (b) upon ſuch Condir. That if the Leſſee was dif- 


ovd. turbed within the Term, that he could not have the Tenem. 


till the End of the Term, that he ſhould hold the Tenem. to 
him and his Heirs for ever: And furth. ſaid, That John was 
diſturbed of the Tenem. by which he was ſeifed by the Manor, 
and prayed the Opinion of the Court, and this finding was 
inſufficient for three Cauſes. 1. Becauſe the Recognitors have 


found a Diſturbance, and have not found by whom the Di. 


ſturbance was made; for if the Diſturbance was made by x 
Stranger, without the Aſſent or Procurement of the Leſſor, 
tlie Leſſor ſhall not loſe his Inheritance. 2. They have not 
found how the Diſturbance was made, but generally, that the 
Leſſee was diſturbed; ſo that the Court cannot judge that it 


was a Diſturbance to make the Leſſor loſe his Inheritance, 


3. Whether and how Livery and Seiſin were made, &. and 
theref. it appears in the Book, that Shard asked the Recogni- 
1. By whom he was diſturbed? 2. How he was diſturbed? 


tors 
4 If Livery was made on both Charters? To the 1ſt they an- 
ſwered, By the Leſſor. To the 2d, By the Sale, ſc. by Feotim, 


in Fee. To the zd, On both. And thereupon John recover 
quod nota, a very good Caſe to this Purpoſe. And he cited 
alſo the Caſe in 35 H. 6. Barr. 162, (c) the Maſter of St. C- 


. #harine's leaſed three Houſes to one by Indenture, on Condit, 


that he ſhould not permit or harbour any lewd Woman within 


the ſaid Houſes, if he be warned thereof by the Maſter, ot 


his Servant, and if he did not turn her out within ſix Wee 


. after Warning by the Maſter or his Serv. that then the Maſter 
and his Succeſſors ſhould re-enter: And it was ſhewed, that 
the Leſſee did ſuffer ſuch a lewd Wom. to dwell there, wherel. 


fore the faid Maſter ouſted him, C. To which the Lets 


ſuch a Servant of the Maſter gave Warning to him, that bs 
ſhould turn her out; and he would not, but ſuffered the faid 
Woman to continue there by the Space of ſix Weeks, wheres 


J 


58 


That the Bargainee of 


mother Judgment in this Court, 
hall noc take Advis 


| Nanorby Deed indented and entolled, 


cou tagw z Forfeiture of () a Copyholder for denial of Pay. . 


ment of Rent to him, without Notice given * of f the Br 
| bogs wn, wg afſirmed for good Law b the hgh 
agrees with the Reaſon of Barr 


m— g 24. 55 Dy. 00 3. where Uſes were ited by 
2 (Wks Fine ander this Pranks Piet if A. at any Tame during his 
8 re to be 10 the ſaid A. 201. 41 the 
Hoh one within the Cathedral Chu ch Sow that then, 4. 

2 26h ts. fe + 0 of in 22 11 and their ald fans feiſed 

| fo and J. por prot ve 45, 

1 , Dyer, and , that Tender of the 20 l. at the Place, ac. 
ar Lt cording to the Proviſo, i in the Abſence of A. and no Notice 


of the Time of the Tender before given by B. to A. is not 
good in Law to make the firſt Uſes ceaſe, 1 
of Time during the Life of B. and therefore in ſuch 
Notice of the Time of the Tender ought to be given, adde 
he to whom the Payment ſhould be ads n 
8 But in ſuch Cafe, when B. will make a Tender, 
7 1 give Notice to A. that he will at ſuch Time make 
et to him, and require him to be there to receive it; 
and then if he, at * Time appointed makes a Tender, altho 
| 1 Mae it is a ee the Proviſo to 
make the Uſes ceaſe. But if a Man binds himſelf in a Bond 
to perform the Award of J. S. and J. S. makes an Award, the 
7 9 DIY Obligor ought to take (e) Notice thereof at his Peril, for be 
has bound himſelf thereto ; and in ſuch Caſe no Noticeis re 

>. nn as it is held in () 1 H. 7. ben 

bound in a Bond, on Condition that if he 


[> 


accompt before an noe by the Obligee to be aſſigned, w 
| 2 5 he lg be b TY him required, of —— Aer dell 
5 ſhould f * him the Arrearages that ſhould be 


fond on Bi Accompt before the ſaid Auditor ; that then the 
. ſhould be void: In Debt on that Bond, the Defen. 
eaded, That the Plain. did aſſign him ſuch an Auditor, be- 
Fr whom he accompted, and — he has been always ready 
the Arrearages found beſore the Auditor, if the ſaid Au- 
. given bim Notice; and it was held by the whole 
- 16. Court, in (e) 18 E. 
ſufficient, for inaſm 
has taken upon him to take Notice at his Peril; and 
Brian, 4+ br, and Catesby Juſtices agreed, That in the ſaid 
Caſe of Arbitrament, the 
bis Peril, and fo they faid it was adjudged in the ſame King's 
: Time in the King's Bench; and ſo is the Law without 


92 nod a Difference, when a Man binds himſelf to 
2 05 1 any Thing N. mk awarded, Ce. by a gl. 


Faauncks' Caſe. PART VI 
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18. a. & 24. 4. that the Plea was in- 
as he has bound himſelf r. 


ligor Take to take Notice it 


bi, Queſtion, againſt a fudden Opinion in (f) 8 E. 4 1.4 


ger, 


* 


- 
-2 
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, he takes upon himſelf to take Notice at his 

Peril of x of al dong incident thereunto for the ſaving of his 
gad the pears in the Princi pal Caſe, and in the 

other ae EY the Law will not 5 one to take 


(a) Notice of Adts done between Strang or of er 


Incertainty on Pain of Forfeiture of his his Eſtate, or In- 3. J (Er. Gar, 
tereſt ;+but in ſuch Caſe Notice ought to be given them N 
zre to have the r It was reſolved, That altho' now | 

it it (6) axon wie by which the Plaintiſf claims G) Wing. Max. 


was 18 77 deſtroyed, (fog the pe r 
Plain. claims by te frog Nich. Frenxces the Father, Lin 3 C0. 52. b. 


Will appears was afterw. countermanded by the ſaid Feoffm. Hob. 14.” * 


which 8 Avowant after pleads, and which the Plaintiff 
confeſſes by his Demurrer) yet th yet 8. Plaintiff ſhall have Judg- 
ment, belle his Count and the Avowant in his 
Replication to the Bar of his . has done two Things; 
One, he has deſtroyed the Title "which the Plaintiff — 
by the Will; the orher, he has given the Plaintiff another 
itle, ſcil. to have the Land for 60 Years, Cc. by Force of 
the Uſes declared on the erg So that upon the (c) ce) Winch. 1. 
850 Record i pon which rm inte Tan to 
doe) that the Fleir 1 iff ya a lawful Term in the 
that the Defendant has taken his 2 
and therefore Judgment ought to be groon a 
ant, and for the intiff, Ache the Title which * per rt 


3 deſtroped. And rs was entred accord» ? 
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*_EDwaRD Fox's Caſe. 


to Brown . IN Writof Second Deliverance by Eliz. Smalman Widow, 
: Rep. %. and Tho. Powys Defendant, which began in Cmmuni Ban- 
co, 7 Jac. gms at the Defendant demurr'd on the Bar to 
the Avowry; and on the Record the Caſe was ſuch, Eduard 
Fox ſeiſed of 4 Acres of Meadow, 50 Acres of Paſture, and 
10 Acres of Underwood, in Snitton in the County of Saly, 
| Anno 31 El:z, demiſed them to Gzlb. Smalman, and to 
9e laid Elizabeth his then Wife, and to Thomas Smalman, Ha- 
bendum to Gilbert and Elizabeth for their Lives, the Re- 

mainder to the ſaid Thomas for his Life, N duri 

their Lives, the yearly Rent of four Marks, at the Feaſts 
the Annunciation of our Lady, and St. Michael the Arch- 
angel, by equal Portions; and afterwards the ſaid Gilbert 
Smalman died; after whoſe Death,. Scilicet 20 Sept. Ann 
8580 i Jacobi, the ſaid Edward Fox by Indenture, for the 
deration of 50 l. prad by the ſaid Tho, Powys to the 
Rep. by. ſaid Edward Fox paid, * demiſed, + granted, ſet, and to 
Rep. farm let to the ſaid Tho, Powys the faid Tenements aforeſaid; 
To have and to hold to the ſaid Tho. Powys from the Day 
ol the Date of the ſaid Indenture, for the Term of 99 Years, 
yielding and paying therefore during the ſaid Term, to the 
ſaid Edw. Fox and his Heirs, the yearly Rent of £5 at 
tte Feaſts of the Annunciation of our Lady, and St. Mr 
'  chael the Archangel, or within 28 Days after every of the 
aid Feaſts, and that the ſaid Eliz. did never Attorn. And 
the only Point in this Caſe was, Whether the ſaid Demiſe 
and Grant to Tho. Powys ſhould amount to a N Sale, ſo 
that the Reverſ. with the Rent ſhould paſs to T. Piwwys by the 
00 er. E. 266, Stat. of Uſes without any (o) Attornm. And it wasadjudg. a 
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nr VIII. EDwARD Fox's Caſe. 94 
this Demiſe and Grant upon Conſideration of 50 |. amounts 

to 2 (4) Barg. and Sale for the ſaid Years; for in Caſe when G) 1 Mod. Rep: | 
a Freeh. or Inherit. ſhall paſs by Deed indented and inrolled, . Vent. rl. 
ir need not have the preciſe Words of Bargain and Sale, but 1 Roll. Rep. 73. 
Words (b) equipollent, or which do tantamount, are ſufficient; 17 
as if a Man (c) covenants in Conſideration of Maney to ſtand Ones, 306. 
ſeiſed to the Uſe of his Son in Fee; if the Deed be enrolled, (2 dg 


it is a good Bargain and Sale, and yet there are not any Words Ventr. 1 | 


of Bargain and Sale, but they amount toſo much, as it ig held 2,2 1 J. g. 
in,Bede's Caſe, in the Seventh Part of my Reports, 40. b. So * Yerrr: 138. 

if a Man for Money (d) aliens and grants Land to one and his 5 C. 3, b. 
Heirs, or in Tail, or for Life, by Deed indented and enrol- Ge- b. 25.4. 
led, it amounts to a Bargain and Sale, and the Land ſhall paſs Car. 138, 246. 
without any LOR and Seiſin. And at the Common Law be- Pam 214, 215. , 
fore the Statute of (e) 27 H. 8. of Uſes, If a Man for Money 3 > Inſt. am. 
had aliened and granted Lands to one and his Heirs, Cc. by ( 27 H-8. cap. 
that the Uſe of the Lands ſhould paſs, for it is a full Bargain, 
and all this was unanimouſly agreed ; but foraſmuch as the 
(f) Intention of the Parties is the Creation of Uſes, (g) if by (O Oo. Lit. A. 
any Clauſe in the Deed ir appears, that the Intent ot the Par-; 19% 272. - 
ties was to paſs it in Poſſeſhon by the Common Law, there () 2 Inf. 27. 
no Uſe ſhall be raiſed; and therefore if any Letter of ( At- (4) 2 Brownt. © 
torney be in the Deed or Coyenant to make Livery of the . _ roy 
Lands, according to the Form and Effect of the Deed; or o- Lit 43. . 

ther ſuch like, there it ſhall not paſs by Way of Uſe; quiz 

verbs intention? non e contra debent inſervire & verbs 

intellior,” ut aliqutd operentur. But in the Caſe at Bar, the In- 

tent of the Grantor may be well collected, that he did intend 

that the Grant ſhould take effect preſently, and ſhould not 

2 upon any ſubſequent Attornment; for the Rent re- 

ſerved thereupon was payable preſently; and therefore it will 

be reaſonable, that Tho. Powys the Leſſee ſhould have the Rent 

reſerved on the firſt Leaſe tor Li ves preſently; and that he 

cannot have before Atrornment (which peradventure will ne- 

rer be made) and eo porting becauſe the ſaid Tho. Powys has no 

Means to compel the firſt Leſſees to attoro ; But if it ſhall 

pals as a Bargain and Sale, it ſhall be preſently executed by 


10. 


2 Brownl. 292. 
- x Jones 206. 


' | 19 14 8 . 4 p 1. Roll. 787. 
Hd, 159.  Poph. 5. 2 Anderſ. 302, 203 ,2 Inſt. 6714 673» Telr . 1237 124+ 1 Mod. Rep. w. 
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© =) the yearly Sum of 7 L. accord. to 


ouſly vp Pee edn 
Death of Mery Manning 


miſe, fe 


er Pay: Life ſev Le feom Pounds at the Haft 7 St 


16 Years after the Death of her fag mr imo — after 


MT MANNING' s caſe 


An N e for 200 Marks by William Clark Plaintif, and 


Adminiſtrator of Edward Manning de- 
aiſtrevit pleaded, the Jury 


gave a ſfe - 
„which Plea began Mich. 
1 Rent. 18 29. Edward nning the Inteſtate Anno P 
of che Moiety of a * in Clifton, i 
Conpty.oe © ford, for the Term of 228 ears, of 3 = 
yearly Value or 40 |. and afterwards ſaid Ed. Manning, 
Elis. made his Will in Writing, and thereby deviſed hu | 
enture and Leaſe of the Farm and Mill in Clifton, and all 
the Years therein to come to Matthew Manning after * Jet! 
ning my Wife, 9 Farm and Mill WW & be 
my Will 1 ia, that ife ſhall enjo -_ voud, 
ber ) condiri ſaid Matthew 7 ot de- 755 
Rem; 


or give the 20 Leaſe, bur to leave it wholly u 
vba fon, Of: c. In the — time my Mill and Meaning i 

nn hev the Uſe and Oc 
2 ee * b N 
"bow the ſaid Mat. Manning 


aac 


Annunciation of our Lady, and 
made his 1 W 101 ſole and died ; M 
took upon her the Charge of the Will, and had not ſufficient 
De ee eee Nauniz be 
but ſhe entred into the ſaid Farm and Mi 1 id to 
the ſaid Will; and 
(9) ſaid, tif the died, the ſaid Mor, Mennine ſhould hw 
the Farm and Mill aforeſaid; and afterwards the ſaid My, 


whoſe Death the ſaid Mar, Manning entred into the ſaid F 1 
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Pant VII MATTHEW MANNING's Caſe. 
and, Mill, and was thereof poſſeſſed prou Lex poftulet ; and af. 
mk uliftration of the Goods of the ſaid Ev. by the 
ſaid Mary not adminiſtted was committed to the ſaid Mat. 
and that none of the Profits of the ſaid Farm and Mill, which 
accrued in the Life of the faid Mar. came to the Hands of the 
ſaid Mat. befides the ſaid 7 J. yearly as aforeſ. And the Doubt 
of the Jury was, If the Reſid. of the ſaidTerm in the ſaid Farm 
and Mill-hould be Aſſets in the Hands of the ſaid Aar. But 
I conceived on the Trial of the Iſſue at Guild. hall in London, 
That the Deviſe to Matt. was good, and that there was ſuffici- 205 
ent * Aﬀent to the „by the ſaid Paym. of the Rent of : Lex. x. 
7l. But yet upon the Motion of the Plaintiff's Counſel, I was- 
I. that the whole ſpecial Matt. ſhould be found as is 
| aforel,, And the Caſe was argued at the Bar, and at divers fever. 
Days debated at the Bench, and prime facie Walmſley Juſt. con- 
ceived, That the Deviſe to Mali. Manning after the Death of 
the Wife was void, for the Wife having it deviſed to her 
during her Life, ſhe had the whole Term, and the Deviſor 
could not deviſe the (a) Poſſibility over, no more than a Man (-) Cro. H. „ 
an do by Grant in his Life; for that which the Teſtator can- 277 <> Be 
not do by no Advice of Counſel in his Life, ( the Teſtator, (Cc) 1 Co. 85. b. 
who is intended to be inops confilii, fall not do by his Will; © 
bat hy. Grant in his Li he could not grant the Land unto 
the Wife for her Life, the Remaind. over to another, forby . 


* 


the Grant the Wife had the whole Term at leaſt if the ſo long 
by ay of Remain- 
e 


that th K. Og 

g f by Wenew: 144 
eviie 34 ; 
4 hg. 


ſis. 28, 


nner, as he can't do by any Grant or Con ce in Rc. ig 
bis Life, as if a Man is ſeiſed £ Lands in Fee heldin Socage Tr. Gar — 
ind deviſes, that if A. pays ſuch a Sum to his Executors, that 10 Co. a | 
te ſhall have the Land to him and his Heirs, or in Tail, or for * 40 134. * 
Like, &c. and dies, and afterw. A. pays the Mon, he ſhall haye 33 K. l 
e Land by this executory Deviſe, and yet he could not have 137. ken kr. 
hg any Grant, or Conveyance executory at the Comm. Law ; 1 And. 13, 
Wit lands well wich the Nature of a Deviſe ; So in the Caſe f Seind, . 


ES Sn r RL TS VIS ge OT On OO 


—  - ” ——— — — _— 


* 8 — — + — — 
. 
— — fs =_ _ _ 
— oo S: — _ * 


— — _ 


- 


= — — — 4 898 — uy 


1 
+ 
1 
| 


ö 


- 
— r . eu VOIR ee 
- — * — 


— 
— yur 1 


ä 


rr natd 65. Parr VII. 


| ir when the Wife dies it ſtiall veſt in Mart. Manning as by 
| 15 exectitory Deviſe, as if he had deviſed that after his Son haz 
| 51 ſuch a Sum to his Executors, that he ſhall have his Term; 
| 


| that after the Death of A. that J. ſhall have the Term; Or 
That after his Son ſhall return from beyond the Seas, or that 
A. dies, that he ſhall have it, in all theſe Caſes and other like, 
upon the Condition br Contingent performed, the Deviſe i - 
and in the mean Time the Teſtator may diſpoſe of i 
() A and therefore in judgment of Law, (4) at 25 magii vale den 
Co. 55. b. the etecutory Deviſe ſhall precede, and the Diſpoſition of 
a 4 Rep. 109. the Leaſe, till the Conting. happen; ſhall be fublequette, as in 
the Caſe at Bar it was, and ſo all ſhall well ſtand together; For 
when he made the executory Deviſe he had lawful Power, and 
might well make ir; and afterwards in the fame Will he had 
 Jawful Power, and might well deviſe the Leaſe till the Con- 
(6) Swinb. 135. tingent happen d, and therefore it is as much, (b) as if the Te- 
ſtator had deviſed, that if his Wife died within the Term, that 
then Mar. Manning ſhould have the Reſidue of the Term; and 
farther deviſed it to his Wife for her Life. 2. The Cafe is more 
| = becauſe this Deviſe is but of a Chattel, whereof no Ne. 
0 Swinb. . rip lies ; and which may (c) veſt, and reveſt at the Pleaſure of 
e Deviſor, without any Prejudice to any. And therefore if a 
Man makes a Leaſe for Years; on Condition, that if he do not 
ſuch a Thing, the Leaſe ſhall be void, and afterwards he grants 
the Reverſion over, the Condition is broken, the Grantee ſhall 
h; Co.64.b- take (d) Benefit of this Condition by the Common Law; for 
1 Sb. che Leaſe is thereby abſolutely void; but in ſuch Caſe, if the 
219.4 Plowd, Leaſe had been for (e) Life, with fach Condition, the Gran- 
2 = * , tee ſhould not take Benefit 2 the Breach of the Condition; 
3 folk fr 77 G for a F ree-hold (of which a Precipe lies) cannot ſo eaſily ceaſe; 
ono 10 Co. 48. b but is voidable by Entry, atrer the Condition broken, which 
| S-1i-214 can't by the Common” Law be — 43 to à Stranger 
05 Cox 65 and therewith agrees () 11 H. 7. 17. 4 & Br, Conditiont 
* Wh 2 Mariz, by Bromly the ſame Difference. 3. There s 
| no Difference when one deviſes his Term for Life, the Re 
mainder over; and when a Man 2 the Land, or his 
 G).xBulftr. 192: Leaſe, or Farm, or the Uſe (g) or O tion, or Profits of 
| March 106. his Land; for in a Will the 1 eaping of the De. 
a Nein Viſor 18 to be obſerved, and the Law il te Conſtruioi 
Zenk. Cent. of the Words to ſatisfy his Intent, and to put them into ſuch 
8. 3 47- Order and Courfe, that his Will ſhall take Effect. And always 
„Era. £1. - the (V Intent. of the Deviſor ex Ec in his Will, is the bel 
. b. Expoſitor, Director, and Diſpoſet of his Words: And when 
$24 2. 22 Man deviſes his Leaſe to one for Life, it is as much as roſa 
2 (RES. he ſhall have ſo many of rhe Years 45 be ſhall live, -and that 
' Car. 9, if he dies within the Term, that another ſhall have it 1 
the Reſidue df the Years; and altho' at the Beginning it be 
uncertain how many Years he _ live, yet — he no 
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Parr VAL MaTTHEW MANNING's Caſe. ss 
jscettain how many Years he has lived, and how many Years | 
che other ſhall have it, and ſo by a ſubſequent AR all is made 
certain. 4. That, _ 5 wg 8 to the 15 55 ; 
Deviſe, it lies nor in the er of the fir viſee to (a) bar =, F4 
him hw has the future Deviſe, for he can't transfer ASE to * Sw 
another than he has himſelf. 5. In many Caſes a Man by his Jg. pl — . 
Will may create an Intereſt, which by Grant or Conveyance Mev! 748. 
it the Common Law he cannot create in his Life; And there- Lay 171. 
fore when Sir 7d. (b) Cordell Mafter of the Rolls deviſed his! Bultr. 14. 
Manor of Melford, & c. In the County of Suffolk, to his Exe-3 Raa“ 
eutors for the Paym. of his Debts, and until his Debts ſhould Gee. Lir. 4245 
be paid, the Remainder to Edward his Brother, & c. and made Of. El. 3154316 


Ones 


Carey and others his Executors, and died, and after his! Kell $29, 83a. 


Bulſtr. 273. 
. 1 


7 


by their Death, and not go to the Executors of the Executors, 
and ſo the Debrs would remain unpaid; but the Law adjudges * 
it a particular Intereſt in the Land, which ſhall go to the Exe- 
cutors of the Executors, as Aſſets for Payment of his Debts. wat 
But if ſuch Eſtate be made by Grant, or Conveyance at the 

Common Law, the Law will adjudge it an Eftate of Freehold, _ 4 
and ſo a more favourable Interpretation is made of a Will in 1 
Point of Intereſt or Eſtate to ſatisfy the Will of the dead for = 
the Payment of his Debts, than of a Grant or Conveyance in = 
his Lite; which he may enlarge, or make other Proviſion at g 
bis Pleaſure. And ſo was it reſolved in the Beginning of the 

Reign of Q. Elizabeth, that where a Man had Iſſue a Daug u- 
ter; and deviſed his Lands to his Executors for the Payment 
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, Vide 13 fl. 7. 13. 27 H. 8. 5. 
Note Reader, it has been of late oftent. adjudg'd accord. to 
theſe Reſolutions, ſc. in Weldon (d) Caſe, Plow. Om in Com- 
mon Banco. In Paramour's (e) Caſe, Plow. Com. in the K's Bench, 
Mich. 26 & 27 Bliz. in a Writ of () Error in the K's Bench; 
ang Judgm: given in the Com. Pleas, the Caſe was ſuch, Tho. 
(4) Amner 


en, 
bog 
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C) Antea. 95. b. 

1 Bulſts, 192. 

— Bulſtr. 28. 

» March 106. 
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Lee Berz 3 Phil. & Mar. 
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n 1 Caſe. Pann Vi 


eb: ** 
e ee 
es in K t 
Verd. Hugh 7 — n ofthe SL Bye N. 


ond 2 H. 8. demiſed them to The, Perpoi nt 
1 bi WII in — 156 544- deviſ 17 his es pp Yaue wg 


ſaid 

her Li nd aft, 
een 2e 
nd was poſſeſſed Ga 


Wotds, 1 deviſe my Les ſc 10 my Wife 


J Debt in the Common Pleas, and 


he. 


I 


— po afies 


202 f Kg Bench, & quod ad omni qu us amiſt ration 
"Jakes rad * na and afterw, Alice the Wife and Execu- 


trix died, Alice Fulleſhof being then the only Daughter who 


— made the Leaſe to the Plaintiff 
was often argued at Bat by the Ser. 
*— at laſſ by the Judges, and in 
them reſolved.- 1. That the ſaid 
ſe after the Death of the Wife 
2 ghter unpref was good; and there is no Dif 

ence when the Term e, or Houſes, (c) and when 
the Uſe, or Occupation, 85 is deviſed, and that in all theſe 

Caſes the executory 2. That the Sale either by 


ed 
. 7 And this Caſe 
in the Common Pleas, 


this Cafe three Points were — 
6 * 4 Deviſe of 1 


7 the Wife, or oy — the Sheriff on the Fieri facias, after the 
Wife was poſſeſſed as Legatory, ſhould not (d) deſtroy the Pre- 
cutory Deviſe, 2 the Perf. to whom the executory Deviſe 
made, was then uncertain, as long as Alice the Wife lived; 

for tha, 724 Alice the Daughter dy have been preferred in 
and then 3 take nothing, fo that ſuch E16 

eviſe which has Dependance on the firſt Deviſe my 

eek to à Perſon incertain, and this n cannot be 
defented by any Sale made by the firſt Deviſee, @c. 3. That the 
Sale by the Sheriff by Force of the Fiers facies (e) ſhould fiand, 
altho the Judgment was after 8 and the Plaintiff in the 


2 Wit of Error: — to the wal for the Sheriff who made 


Polka 143. 4. 


„ the Sale, had lawful 8 to ſe and by the dale the Ver: 
Ar. dee had an abſolute P Term during the Life dl 
3 Alice the Wife; ;and altho' Ae odge Judgment, which was the War. 
rant of the Fieri fecjas, be afterwards reverſed, yet the Sa 
which was a collateral Act done by the Sheriff, by Force d 
the Feri ſacias, ſhall not. be avoided ; for the Judgment 125 
31 om — ſhould recover his Debt and the Fi 
levy it of the Defendagr's Goods and Cintich 
5 Force of * * u fold. the Fem dee the 
endai 
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97 


Defendant had in the Right of his Wife, as he (a) well Ger ebe | 


might, and the Vendee pay'd Money to the Value of it. 


171. i. 


And if the Sale of the Term ſhould be avoided, the Ven- 


dee would loſe his Term, and his Money too, and thereup- 
on great Inconvenience would follow, that none would bu 

of the Sheriff Goods or Chattels in ſuch Caſes, and ſo Exel 
cution of Jadgments (which is the Life of the Law in 
ſuch Caſe) would not be done. And according to theſe Re- 
ſolutions Judgment was given in the Common Pleas for the 
Phintiff, and in the King's Bench * wa a Writ of Error the 
Caſe was often argued at the Bar before Sir Chriſfopher Wray, 
and the Court there, and at length the Judgment was af- 
firmed, and ſo the ſaid three Points were adjudged by both 
urts : And by theſe latter Judgments you will better un» 
derftand the Law in the Books, in which there are Variety 


feriore ſunt in lege fortiora. 


* 


of Opinions. 37 H. 6. 30. 33 H. 8. Br. Tit. Chattels 3. 2 E. &. C 0.05. 7. Pl.. 


Antea 95+ 2s 


Tit. Deviſe, Br. 13. 28 H.8. () Dyer, 7. 10 Eliz. Dyer, 277, 1 Bulſt. 191, 192. 
Poe, Com. in Weldon's & Paramor's Caſe, Sc. Qua udicts Move 738. 
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BASPOLE 5 Caſ e. 


t an Action of Debt on a | 
Sete 6 Fac, dein e 
er of the Condit, v 


Nliam > Nees pg brough 
e — — 


6 
PTT 


bitrament, D2der, gment, 
tion of Francis Theobald, Gent. — n 


ü amed ele 
ores Behalf of the ſaid Jk 


foz to oder, jn 
rule, and 3 of all Patt 
— Actions ard 


2 ning A en ſaid — 1 7 
om „Beginnin f 
ate hereof; ſo as the 1d Award, D2der, and final Ex 


be made and givenup uiſder the Hand and Seal of the f 
Francis Theobald, fo either of the ſaid Parties, at 02 bein 
the Fealt of Saint James the Apoſtle, nert enſuing, th 
ent Dbligation to be void; and pleaded, Th 

e Arbitrator aullaw fecit Arbitriun, 8-de © Joper Pon 
| $ Conditione 35 «d ſp Te. : The Plaintiff replied, that i 
Arbitrator 25 Funii an. nunc, by his Writing y mades 
Order and 70454 between ie ſaid 22 and 15 de 6 
hers e, , nt ibu, 1 

whereas 2 


1 e ſaid * 34 


W by Williew Ba ſpolt, 
ther ok the 41 75 Aae, decealed, to Robert Freems 
Father of the 


William Freeman deceaſed, which juſt Dl 
_ was 204. to be 


| by 7 Years then paſt to the ſaid Rob. 
pun. to Mil-Freemen, 8 


2 2217 F ß. 


Kabel. 


— 


Father, * J. Bebel, pro bons 9 


\ 


* * a. 


5 R N ä 
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2 5 . 7 22 1. 7 „ 8 ? 3 * 
ble vil. ester % 5s 


the Arbitrator; That the faid J. Baſpole ſhould pay to the fait 
e nn Eon a, 
5 — 41 Ln Fart ſuſtain d, the Sum of 22 J. and chat (a) x Sd. 3257 | 
ch he "ofat. * - rid J. Baſpole —— the ſaid dum of 221, Kg us x 
ruled, &c, up. which the Detend. demurr d in Liu. ob 35485 
ok por noe oor aga. this Arbitram. ; 1. Bec. che At. Cry > 5 
H. 6. ee the one Part, and not of the oth. as in 7H 6 40.48. +7 «1 
1 * b. that one Party ſuould go quit of all Actions had — 
ef ieee e N fk rde ate which By . 
F . 5 . void. 2. It no I + 
rare of which he makes the Arik. ne he kt. 1 n 
een e bens. em, for che Submilſion is general of i Goal 
. —_— 4 8 ſo a5 the ſaid Award be, c. So that $39, 58. f 
9 0 not make t ; e Award of all Matters in Controv th 55 yoga 
the is void. To which it was anſwer d and reſoly'd, That by March. Arbicre, 
root = the Award was ſufficient (c) and good; for here the 27: Mop de. 
dei Mon well of the one Part as of the oth. for the one re- — 
_ n. and the oth. is diſcharged of the Debt, and of his 35; 1 
From. to pay it, and is not like the id Caſe of 7 FN Roll-Rep- = 
N —— _ the ry: and the other would 133. Alem „ 7 
' Ok; thereof. Vid. (d) 22 E. 1. As 1 
the 24. Object it was Anfwer d and reel d. 1. That It appears Had. | 
d, 1. That it a 93 29, Telv. 20 
by he Award that ic was made, C Ode Premiſſi pred = "3, = 
lde which wan aer: d d him, and oath . be 
1 ich was referr'd to him, ene by. 
we intended till the contra, be ſhew'd and we res nk y To ing 
ty ; Fot᷑ when the Submiſſion is gener. of all Action r 
nerale nibil certi i : o ge- March Arbirre. | 
R 210. 2 Brownl, , il 
U. N ords, that there was but one Cauſe depend. ird Cavs Jac. _ 
* ontrov. bet w. em; but where the Submiſſion is of (g) Galena TM 
. 9, = 3 and with a Proviſo or Condition, that (52 81d. 212 
e, de Pramiſſ &c. or Words which tantamount, 1 Roll. Rep. 437 


th : 
ere the Arbitrat. ought to make the Award of all, otherwiſe def, 
| Cr. El. 839, 858. 


it is void. Bur if diverſe Things in ſpeci 
! pecial are ſubmitt : 

_— condit. Concluſ. the Arbitrat. may make — 2 550, 66% 

hr a em. And as it is of diverſe partic. Things, ſo it 15 55 

* 2 e partic, Perſons, And theref. if two on the one Part. 2 Noll. D * 

WAG Ne the oth. Part ſubmit themſ. the Arbitrat. may make; 2 

the ot, m. betw. one ol the two of the one Part, and the oth, ©? Cr. El „% 

y or « Part, and it will be good, 2. Altho there were oth. . 9 

2 1 in Controverſy; yet if one only be (7) ſigni ſied to z, pl 65- Dy: 1 

tor is 5 he may make an Award of that, for the Arbi- 183,18 * gg 6 

ar in Lieu of a Judge, and his Office is to determine ſew : „„ 
idea 4 & probats, and the Duty of the Parties who are ty ik . _ 

as 4 — their particular Griefs, is to ſignify” their © en WO: © 
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that Arbhrem. 180. ; 
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ä er Vin. 
dat which] lies in his Knowledge, and if other Conſtrudion 


2 * een s Coſt. 


mould be made, many Arbitraments might be avoided; far 
done might conceal, a Treſpaſs committed, or other ſecret 
Cauſe of Action given him, and ſo avoid the Award, Et 
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N an Ej t in che . 
Plaintiff, and Briffow 215 ey 
by-Will,Copley; 2 N. Ano 725 eſe of a Houſe, and 20 
Ares of Land, cr. in Lee in the County of Surrey, for the - 
Term of one Year ; the Defendant eat, that R. Piech 
In was feiſed of the Tenements 3 Ce. in his De- 
eelge as of Fee, and leaſed them to the Defendant for his - 
, and chat Wil Copley diſſeiſed him, and made the Leaſe 
cke Plaintiff, and that the Defendant re-enter d, &c. and 
the Plaintiff reply'd and ſaid,” that the Tenements in which, 
Fr, are, &' tempore cujus c. were Parcel of the Mannor 
of Sherwood in Lee aforeſaid, whereof Henry Lechford, Eſq; 
s ſeiſed, and that the ſaid Tenements in which, Cg are, 
F 5 lempore eujus Sc. were demiſed and demiſable, Ce. by 
py. Cost, Roll, Se. And that the ſaid Henry Lechfod 
the Court of his Manor, Anno 2 Eliz. granted the faid.. 
enements'to Tho. Copley, Father of the faid Willem Cop 
to have and to bald do him and his Heirs, by Copy of 
gurt Roll, Cc. And afterwards the ſaid Thomas Copley dy d 
eilſed Oo of ſuch Eſtate, which deſcended to the ſaid. 
lem Cop his Son and Heir, the Leſſor, &c. the Eſtate 
bf the ſaid 42 Lechford in the ſaid Manor the ſaid Sir 
leh, Lechford Kat. now * who entred upon the Poſſeſſion 
the ſaid Walliem Copley the Son, and ouſted him of the 
| enements, in which, Gr. and demiſed them to Brio El- 
== L red, o. upon whom the ſaid Hilliam Copley re- 
ter d and demiſed them to the Plaintiff, &c. To which 
Deſendants rejoyn'd and * that the Tene- 
ts in which, Sc. were Parcel of the Manor, . 
2 demiſable, c. and the WS) Copy made ta 


03 . the 


on a Demiſe made 


N 


1 ' " 


. 


(6) cr. Jac. 226. 
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12 


(4) Cart. 94. 


Sir RicHarkD Lxchronp' Coſe. PART VII. 


Ce) CniJac. 236 Pay 3 reaſonable () Fine 


. any of the ſaid Courts in wliich Proclamation ſhall be 


All. 55. 3 ſeife the Tenements aforeſaid, in which, c. 2s Cc) forfeirl 


i h Ws 
* 11 


the ſaid Thomas Copley, and the Deſcent to William Copley, 
out, &c. — further he ſaid, e ee ſaid Mz. 
nor there is, & 's tempore cujus &c. was ſuch a That 
if any cuſto: Tenant of the ſaid Manor die Kae of 
any Lands, or Tenements, held by Copy, &c. in Fee-ſimple, 
c. that every Heir of ſuch Tenant fo dying ſeiſed, ſhall 
his Admittance to be in full 
rt of the ſaid Mannor by the Lord or his Steward im- 

ed and affeſſed ; and further within the ſaid Manor there 

is another Cuſtom & tempore cujus, &c. That if any Copyhold 
Tenant, ſeiſed of any Lands or Tenements held by Copy, Mith 
Cc. of the ſaid Manor in Fee-ſimple dies thereof ſeiſed, WW Fin 
ang his Heir doth not come at the next Court of the ſaid Wire i 
Manor, and claim the faid Tenements, and pray to be a& the! 
mitted to them, &c. then a (b) publick Proclamation ſhall be dei 
made in full Court that the ſaid Heir come at the ſame 
Court to claim the ſame Lands, and to pray to be admitted, 
and fo at two other Courts following of the ſaid Manor, 
the like Proclamation ſhall be made; and if ſuch Heir at 
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ſo made, comes not to claim the ſaid Ten and pn 
to be admitted to them, then the Lord —— 
always uſed and accuſtomed: to ſeiſe them into his Hands, a 
forfeited to him, and pleaded, that three Proclamations wem 
made at three ſeveral Courts, c. according to the Cuſtom; 
and the ſaid Muliam Copley, Son and Heir of the ſaid The 
mar Copley, came not to any of them to claim the ſand 
Lands, and pray to be admitted v them; wherefore the faid 
Sir Richard Lechfurd then and yet Lord of the ſaid Manos 


to him, and leaſed them to the Defendant, as aforeſaid. To 
which the Plaintiff ſaid, That the ſaid Thamat Copley rin en wh 
Juli, 27 Blis. dy d, as is aforeſaid, ſeiſed-of the ſaid Ie 


nements, after whoſe Death the Tenements aforeſaid, 1 gr; 
which; &c. a) deſcended tothe ſaid Will.Copley, as aforeſaid apy Gra: 
and that at the Time of the Death of the ſaid T homes C ip® noto! 
and at the Time of the ſaid ſeveral Proclamations, the fai Nerove 
William Copley was Reſident at.Bruxels beyond the Seas, ex114t of | 
2 marie, & ibi per totum tempus remanebat, and then era M 

or all the faid Time remained till the firſt Day of St privat 


ber, Anno 1 Fac. Reg. which Day he returned from Brut 
aforeſaid, into England; and that immediately after | 
Return to Lee aforeſaid, then having Notice, and not he 
fore, of the Death of the ſaid Thomas Copley, the ſaid M 
lum 30 Sept. 1 Fac. came to the ſaid Sir Richard Lec 
then Lord of the ſaid Manor, and prayed to be admittedf 
the Tenements aforeſaid, in which, Cc. and offer d the ſuſ of hi, 
Lord any reaſonable Fine for his Admitrance to ti 
which the ſaid Lord utterly refuſed, . Upon wh 
the Defendant demurred in Law; and it was adjudgt 


1 


paar VIII. Sir RicHand LecnyrorD': Caſe. 100 
thatthis Cuſtom and Non-Claim * ſhould not bar him, who cr. Jac. 26. 
ms beyond Sea (extra maria) at the Time of the Pro- | 


k A 


cmations made of his Inheritance, becauſe he who is out 
> the Realm could not have (2) Knowledge by Intend- () Cc. Jac. 134 
ment of Law of the Death of his Father, nor of the Pro- | 
camations made, to warn him to come to claim his Inheri- 
tance, and pray to be admitted toit. And it ap —_— 
Satute de modo levandi fines, made (b) 18 E. 1. ta Fine n 510,7. 
kvied of Lands in the Common Pleas, is as high a Bar, | 
md of as great Force, and of ſo high Nature in itlelf, that 
it bars not only thoſe who are Parties*and Privies to the 
Fine and their Heirs, but all other People of the World who 
xe of full Age, out of Priſon, of good Memory, and within 
the four Seas the Day of the Fine levied, if they do not make 
their Claim within the Year and Day, Cc. And it appears 
Alo by the Statute de Donis Conditionalibus, made (c) 13 E. 1. Ce An. : 
won which it was concluded, That if the Sublimity of a d 31, 33 
Fine, which is ſo high a Bar, and of fo great Force, and of* : 
ſo puiffant a Nature, and which hath ſuch Solemnity in ſo 
high a Court of Record, ſhall not bar him who is out of the 
Realm of his Right; 4 fortiori Proclamations made in a baſe 
Curt in à private Corner, ſhall not bar him. So Judgment 
mal in a Writ of (4) Right in the Common Pleas ſhall r. cose 
bind all Strangers, if make not their Claim within the 5 Co. 107. p. 
Fear and Day after the Judgment and Execution; and yet 
the Common Law excepts Infants, thoſe who are gut of 
the Realm, or are — Cc. and therewith agree E. 3. 
222, and 7 E. 3. 335. that the Year and Day ſhall be ac- : 
wunted after the (e) Execution, for by the Tranſmutation Forces J 
the Poſſeſſion, the Country has Notice of it. Vide 4 E. 3. Plowd. 33% 
6, 11 R. 2. Eſcbeat 13. Plow. Com. 356. And the Rea- 
lon why a Recovery in a Writ of Right where the Trial was 5 
by Battle or Grand Aſſiſe, was final to all Strangers, is, for 
grand Notice that Men have of Battle, and of the Trial 

by Grand Aſſiſe, their Proceedings and Performance are with 
d notorious, famous, and publick Solemnities, and if ſuch 
Recovery with ſuch Solemnities ſhould not bar him who was 
at of the Realm, nor Infants, nor a Man non ſane memorie, 
ra Man in Priſon ; 4 fortior Cuſtom and Proclamations in 
pPvate Court of a Manor ſhall not bind them. And the 
W in theſe Cafes was grounded upon great Reaſon, for 
e who is out of the Rem. in another Country, can't by 
aendment of Lawhave Notice of Things done within this __ 
Kam; an Infant has not Underſtanding, nor can know his 5 FR 

it either to follow it by Entry, or Action; ſo of a Man 4 
Wn ſane memor who wants Reaſ. and Senſe to make a Claim; 
) of him who is imprif. who b Judgm. of Law ought to be 8 
lv. (f). & arc Orad. ſc. Sale 28 to the Party at whoſe Suit 1) cer 
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38. 
Cn. Lit, 269d a real Action ſhall not bind an, but he ſhall reverſe ir by Er. 
50. b. 


(s Co. 140-b. but the Stat. of 4 H. 7. cap. 24. excepts (d) Feme Coverts who 


V Cr: lac. 101. Proclamation, and afterw. ( F gone out of the Realm, that the 


i Oo zr of the ſaid Acts, but was bound at Com. Law by Non-claim 


n n Cuſtom by the Law can extend to bar thoſe, who by Judgn, 
- Comb. 118. Of Law are not bound to make Claim. But it was reſolved, that 


2 n * 
FR "_ 
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„een 
93 may not eſcape; and artta, in Reſ e ought to be kept cloſe, 

2 28 b. with. Confer. with others, or (a) Intelligence of Things abroad; 
Plow. 366: a. and he ought not to go out of the Priſ. to make his Claim. And 


G) Lit. that is the Reaſ. that a Recovery (b) by Default againſt him in 


7.H-6. 38-3: b. ror, as it appears in 5 Ed. 3. 4 Ed. 2. Diſceit 51. Lit. 102.4, 
Br. Default 33+ Nota, Reader, that a (c) Feme Covert is not mentioned in any 
. bec. ſhe had a Husb. uho might make it, and that was one of 
L. 20. b. the Reaſons that the Star. of 34 Ed. 3.c. 16. ouſted Non-chim: 


are Strangers to the Fine, ſo that the makes her Claim withinz 

| Years aft. the Death of her Husb. And at the Com. Law, Men 
925 x Roll. 567. out of the (e) Realm, Infants, Men non ſane memorie, and in 
Hob. 71. * | Priſon,who were not bound to make Claim with. the Year and 
125 Day, were perpetually for them and their Heirs exempt. from 
making Claim. And theref. it was refoly'd, That the ſaid Cu- 
ſtom in the Caſe at Bar is ſo to be intended, that it ſhall bind 
him who doth not make his Claim, Cc. if he be within the 
* Mod. 221. Realm, * of full Age, of perf. Memory, and out of Priſon; for 


Lutw. 966 if Wil, Copley had been with. the Realm at the time of the ficſ 


Proclamation ſhould bind him, altho he be e quatu' maria, 

at the I ime of the oth. Proclamations, for he ſhall not defeat 

the Lord of his Fine or Forfeit. by his own Act. Vide 9 H. 

24. 4. and the Reaſ. of Litt, lib. 3. fol. 104. 4. was well obſerv'd, 

who hav, put the Caſe of Non-claim of him who is out of the 

| Realm that ir ſhall nor hurt him in the Caſe of Fine, he ſaith 

co. Li.. 262. b. as follows, by greater Reaf.@c.(g) That a Diſſeiſ.and a Deſcent, 

Lt cd. 441% which is Mitt. in Fact, ſhall not fo much grieve him who is ſo 

diſſeiſ. when he was out of the Realm at the Time of the Di- 

ſeiſiu, and alſo at the Time that the Diſſeiſ. died ſeiſed, but that 

he may well ent. notwithſt. the Deſcent ; upon which 2 Thing 
were collected. 1. That as at the Com. Law, If a Man was wit 

the Realm at the Time of the Fine levied, and with. the Ver 

: went bey, the Seas he ſhould be bound; So if a Man be diſſeis d 

and afterw. goes bey. the Seas, a Deſc, caſt afterw. ſhall toll the 


D / Le ee. ee ce ee Ee one ͤ 
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Sea, Entr De. alſo by Lis b. () The 2d Thing is, Thai and 

5) Ce, Entry, as appe. alſo 11, 103. ) z 40 
2 n he who is out of oe Realm ſhall oy be bound by Non-clain De 
on a Fine, which is a Matter of Record, 4 fortiori he ſhall not E. 
(7) Lit, Sed, 4374 be bound by Non-cl. on a Deſt. which is a Matt, in Fan. 1) 8 Sto 
If a Man be diſſeiſed and afterwards is impriſoned, and after eig 
wards 2 3 is caſt, - ſhall toll his Entry, _ ** 2 
Plow. 3520 9 H, 7, 24. 4. And (4) ſome ſay iu this Caſe, thats cer 
0 15 3; Man | be ſeiſed of Land, and has Iſſue two Sons, Baſtard eig 6 


and Mulier puiſne, and the Fath. dies ſeiſed, the n_—_— 


par VIII. S/ Rien. LgcuronD's Cf 105 


v lg. by the Law of holy Church; for (as Bracton, 


ſe babet in contrarium. 


„ * n 


beyond Sea; or within Age, or impriſon d, or aon ſana memo ic, 203 7280 


of the Lands, and has Iſſue, and dies, and the Lands deſcend 
to his III. the Right of the Mul. in all the ſaid Caſes is bound 
for evet; and ſome hold the co 2. It was reſolved; That 
foraſmuch as Will, Copley was out of the Realm at the Time of 
the Death of his Father, altho' he was not in the King's Ser-, 


vice, yet. he ſhall not be (a) barred. by the ſaid Cuſtom. and x Or. Jac. 226. 
Proclamations, becauſe he could not by Intendment of Law] A 537. 


have notice; and at the Comm, Law he ſhould not be barred 
by Noneclaim on a Fine, or Writ of Right, Bract. lib. 5, tract. -q 
de Exceplion' Cap. 29. fol. 436.(b) . quod clæmeum (i) co I. 
non apo ſuerit, ut I in ſoto tempore liligii fuit ultre mare quagunꝗ; 2. b. 261. . 
ocrefrone : Littl. acc. fol. 103. 4. Vide g H. 4. 3. 4. 26 H. 6. Er- | 
ror,,27. 33 H. 6. 1. 1 Af. p. 2. 21 H. 6. 24. 2 E. 3. Coron. 153. | 
The Preamble of the Statutrs of 26 H. 8. cap. 13. G 10 6 F.. 
cap. 11. Note, Reader, as to thoſe Caſes which have been put ee 
Baſtard eigne and Mulier puiſne, I conceive that the better | 
Opinion is, That in ſuch Caſes the (c) Mulier ſhall be barred (.) co. Liz. 
for ever; and the Reaſon is, becauſe the Continuance in Poſ-*# + -_ 
ſeſhon, and dying ſeiſed in Peace, and Deſcent to his Iſſue 
makes him Heir, and his Iſſue ſhall inherit as Heir, becauſe /he 


lth. 2. fol. 63, faith) (d) Matrimonium ſubſequent leg iti mos facit (a) Co. Lir. 
wad . (becauſe they are 2 by the Ge 8 
w) non (e) quoad 22 propt con ſuetudinem regni que (e) Co. Lit. © 
| nd by the Law of England by the 
Continuance in Poſſeſſion, and dying ſeiſed in Peace and He- 


ſcent, Cc. he is adjudgeg (F) Heir to his Father, for altho /) co. I. 


PAS 


the Baſtard dies ſeiſed without Iſſue, ſo that the Land doth 24+ + 


not deſcend, the Mulier ſhall have it; and therewith agrees 
Abridem. Aſſiſ. fol. 3. and the Rule in 13 E. 1. Beftardy 28. 

is ſo to be intended, (g) Juſtum non eſt aliquem antenatum mo- co. Ir. 
tum facere Baſtardum, quz toto tempore ſuo pro legitimo habebat. 4 * 
Vide 39 E. 3. 14. C 39 A,. p. 10. And in the Caſe of Legiti- 

mation (which is in Law ſo precious and of fo great Eſtimat.) 

the Law doth not reſp. Infancy, or oth. Defects in the Mulier, 

but prefers Legitimation of Blood before any Benefit of tem- 


HW 


ral Inheritance, and therefore the Law ſaith, That by the 333 


th of the Baſtard eigne in Peace, he becomes right Heir, 
105 by ee, tis oor Jin ies 8 gs 2. Br. RS ans 
eſcent 49. * 31 Af, p. 18. & 22. John Alleyn's Caſe; & 33 u 37% 3 
E. 3. Verdict 5 - ſame Caſe. * 36 A. p. 2. Plow. ere diſcene 26. 
Stowel's Caſe. Vide 10 E. 3. 2. the dying ſeiſed of the Baſtard ir enges. 
eigne binds the ()) Right, and the Deſcent not only takes Plowd. 372, a. 
away the Entry, but the Right alſo ; and therefore à De- $**; Baſtard. n. 


» diſcent 29. 


ſcent in that Ciſe may be a Bar to the Right, when it ſhall not pr. entry cougea- 


take away the Entry in Caſe of Diſſeiſin, as a Deſcent of (i) G . 
hervies, Rent, Reverſion expectant on an Eſtate Tail, K e 


od. 372. a. 


* 


w# *', 


1. * cy 
TH „ + Lf 


() Corbin, z 


and the Baſt. eigne enters, and continues in peaceable Poſſeſſion i | 


d * 
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3 

the Diſſeiſee j and forn man. oth. Caſes, as appears l 

| — (b) 

BaſtarÞeigne, enter and raue 
eirs now che law in of Legitimat. will not ad 

the whole Poſſuſſion in the Mul. chen had the fole 

but i both: So that it the (c) Baſt; dies her Iſſue 


—— 17 E.3. 59. by tit. Baff. 32. 
the ſame Gale the Daughters, F. the Baſt. gn: 0 


in 18 El. 2. Bf. 


— away the Entry or Claim of 
whe 


enter make F)Partit> this Parti. halt b 
er he EE 19. 21 B. 3. 34 l. pA 
N 7. but if Partition be made betwirt two Daughters, wh 
50 Eſtate Tail chere the Fani. 


de Wimondben's Caſe. Andan 
— do not lie betw, the Mul. and the 
3 2 Brothers; and there w. agrees 
70. and if the Baſtard ei sende 20 is ſeifed cf 
| 3 „ he ſhall —— Heir, and if he be with. 
CD Br e. voucher Lhe Parolthall denn, 20 Faw. 3 Voucher Tag. And if a 
<<< rs A Baft. eigne and Mulier puiſne, and dies, and the 

" 21 E.3.464. Buſt; with. Axe enters and is impleaded, he ſhall have his (2) 
Gr, Ae; and therew: the Book in 11 E. 3. Ae 3. Which 
b- + Rolls Caſes prove, That when the Baſt. eigne enters into the Lands, 


; — be be interrupted, he is accounted Heir, altho the Mu- 
u. oY lierbe with. Age, for when the e eigne is within 7 
Negeifity the Mul. alſo ou ht to be within A 


SH 7. 2. Anda has Iſſue eigne and Mul. 

Sad che Baſtard has Hite, and Gies in he. ife of his Fath. 
aſterw. the Fath. Was, 1nd Ee he Fo hi Fat 
without Interruption; ſome ſay it ſhall bar the Mulier. So if 
aBaftard born before e enters, and has Iſſue, and dies 
FE it mall bar (5) the collar. Heir, and the Lord by Eſch. 
ds well as the Mulier puiſne'; So if the Baſt. eigne enters and 
dies ſeiſed his Wife with Child with a Son, and afterw. the Son 
is born, he ſhall inherit the Land, for in as much as his Father 


not alledge againſt the Hive Baſtardy in his Father who is dead. 
And if t ſtard eigne dies ſeiſed; and his Iſſue (i) endows 
the Wife of the Baſtard ; yer the Mulier ſhall not enter upon 
the Tenant in Dower, "0 the Right of the Mulier was bar- 
red hy the dying ſeiſed and — Otherwiſe it is of a 
Deſcent which tolls Entry only, and not the Right. The 
fame Law in the Cafe aforeſaid, if the Wife of the Father of 
the Baſt eigne and Mul. puiſne be endowed, yet the Iſſ. of the 

Baff. mall have the Reverſion of it, Cauſ. qua 'ſugr. Vid. 10 E. 3. 


A 20 H. 3. Baff. 29. 2 Af. . 9. 14 E. 2. Baſt. 26. 


— Sir Rron-LvenvonD's Caſe. paar VAL 
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die#-in Poſſeſſion without Interruption, the Mulier ſhall | 


"5 E. i. | 
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a 
2:28 de * 
5 de placito quare cepit averia ipſius Johannis Cha 


man & ea injuſte detinuit contra vad & pleg* &c. Et unde 
idem Johannes Chapman per Tho. Salter Attornat' ſuum que- 


ritur, quod præd Johannes Pendleton ſecundo die Septembris 
Ann regni Domini Regis nunc Angliz &c. ſexto apud Al- 
brighton in quodam loco vocat Bromley, cepit averia, viz. 
duas juvencas tpſius En Chapman, Et ea injuſie deti- 
nuit contra vad & pleg quouſque &c. unde dic quod dete · 
riorat' eſt & dampnum habet ad valentiam vigint' librar', Et 
inde produc ſectam &c. Et prædict Johannes Pendleton per 
Nich. Gibbens Attornat ſuum venit & defend' vim & injur 
quando c. Et ut Ballivus Johannis Talbot Armigeri bene 
cogn' captionem averiorum prædict in præd' loco in quo &c. 
Et juſte c. Quia dic* quod idem locus in quo ſupponitur 
captionem averiorum przdi&' fieri continet & prædict tem- 
pore captionis illius ſuperius fieri ſuppoſit” continebat in ſe 
tres acras paſturz jacen in prædicto campo voc Bromley in 
Albrighton prædicta, Quodque diu ante prædictum tempus 


- \ 


| Joh ſupponit captionem averiorum prædidorum fieri quidam 


ohannes Chapman pater jam queren' fuit ſeiſitus de pre- 
dictis tribus acris paſturæ cum pertin'-in quibus &c. in domi- 


nico ſuo ut de feodo, & eaſdem tres acras paſturæ cum per- 


tin in quibus &c. tenuit de præfato- Johanne Talbot ut de 
mfferjo ſuo de Albrighton in comitatu prædicto per fideli 


tãtem ac ſervitium faciend' ſectam ad cur ipſius Joh. Talbot 


manerii fui prædicti de tribus ſeptimanis in tres ſeptima- 
nas 


— 


Pendleton, attachiatus fait per breye Domini Re- 
nda deliberatione ad reſpondend . Johanny: 
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— 


: * P * 
| * | 0 r 
5 \ 
- a — 
pF? a 
4 
p : 
: E 


S F 8 OT 55 „ R „ * 


Parr VIE. Joux TaLBOT's Caſe. | 


> 


— reddendi poſt mortem cujuſlibet tenentis earundem 


ttium acrarum cum pertinentiis, in quibus, xc. de- 
ceden inde ſeiſit optimum animal duo fügst Hsu dl 


nen tempore mortis ſuz nomine Heriotti, de quibus quidem 


ſervitiis prædictus Johannes Talbot fuit ſeiſitus per manus 


prdicti Johannis Chapman Pri, ut per manus veri tenen- 
tis ſui, viz. de fidelitate & ſecta Curia przdi& ut de feodo 
& jure, Ac de Heriotto prædict in dominico ſuo ut de feodo: 
predictuſque Johannes Chapman pater de prædictis tribus 
acris paſturz cum pertinentiis in 2 c. in dominicoſuo 
ut de feodo in forma prædicta ſeiſit exiſten', poſtea & ante 
prædictum tempus quo &c. apud Albrighton prædictam de 
tali ſtatu ſuo obiit inde ſeiſit' : Et idem Johannes Pendleton 
ulterius dicit, quod prædictus Johannes Chapman pater tem- 
pore mortis ſuæ apud Albrighton prædict fait poſſeſſionat de 


uno bove(#) pretii centum ſolidorum ut de bove ſuo proprio, () Cro. Car. 
qui quidem bos fuit optimum animal prædicti Johan' Chap- o Plow-94-% 


man patris tempore mortis ſuæ, per quod accidit inde Herior' 
prefato Johanni Talbot, Et quia Heriottum prædict poſt 
„ee Johannis Chapman patris dicto tempore quo 
&, præfato Johanni Talbot aretro fuit minime deliberar', 
idem ſohannes Pendleton ut Ballivus præd Johannis Talbot 
bene cogn captionem averiorum prædictorum in prædicto loco 
in quo Tc. Er in juſte &c. pro Heriotto prædicto non delibe- 
nt ut infra feodum & dominium ſua &c. 4: 


Et predidtus Johannes Chapman jam querens dicit, quod | 


tædictus Johannes Pendleton ut Ballivus prædicti Johannis 
albot ratione prz-allegata captionem averiorum prædicto- 
rum in prædicto loco in quo Kc. juſtam cogn non debet, 
Quia dicit, quod diu ante prædictum tempus captionis præ- 
dicte factæ, & antequam prædictus Johannes Chapman pater 
aliquid habuit in prædict trib' acris paſturæ cum pertin* in 
quibus &c. quid* Johannes Barny fuit ſeiſitus de uno meſſua - 
gio & dimiq* unius virgat' terrz, prati, & paſturæ cum perti- 
nent, contin per zſtimar' quinquaginta acras in Albrighton 
td, unde præd tres acræ paſturæ cum pertinentiis in qui- 
us Kc. fuerunt parcell', in dominico ſuo ut de feodo, Et 


eadem meſſuagium & dimid' unius virgat terr, prati, & paſ- 


turz integr cum pertinen' unde &c. tenuit de præfato fJo- 
hanne Talbot ut de manerio ſuo de Albrighton prædicta 724 
aidelitatem, Ac per ſervitium faciendi ſectam ad curiam ipſius 
ohannis Talbot manerii ſui præd' de trib' ſeptimanis in tres 
eptiman' apud manerium illud annuar' renend', neenon per 
ſervitium reddendi poſt morr' cujuſlib tenentis eorund” meſ- 
luagii & dimid' virgar terræ, prati, & paſtur integr cum perti- 
nentiis unde &c. decedentis inde ſeiſit optim' animal goo | 
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apud manerium illud annuatim tenend*, necnon per ſer2 
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. terra, 
abend & tenend' eidem Johanni Til. 
ö : virtute cajus feoffamenti 

pred Johannes it & adhuc eſt feiſit de eiſdem tri 
acris terra &c. in dominico ſao ut de feodo, ipſoq; 


hanne Talbot fic inde ſeiſit exiſten ac prædic Johanne 
de meffuagio It ac reid predift dimid” unius 

| — Lge: paſtorz cum pertinentiis unde &c. in 
Toms pradida ſeiſit exiſtent, idem Johannes Barney poſtez 


r - CE»... 


Sante prædictum tempus captionis prædict fc, ſcilicet, pri. 
mo dic Mali, anno regni diftz nuper Regina Elizab. tricef 


mo fexto de predi& tribos acris cum pertinentiis in 
b &c. feoffavit prædictum m Chapman patren, 
um & tenendum eidem Johanni Chapman patri & h- 
redlibus ſuis imperpetuum, ad opus & ufam didi Johannis 
Chapman patris & heredum ſuorum imperpetuum: virtute 
 cujas quidem feoffamenti idem Johannes Chapman pater fuit 
erfirus de eiſdem tribus acris paſturæ cum inentiis in 
quibus c. in domi nico ſuo ut de feodo, Et fic inde ſeiſitu 
exiſtens idem Johannes 1 5 pater poſtea & ante prædid 
eaptionis &c. apud ighron pred de tali ſtatu ſuo 
de & in eiſdem tribus acris paſtur cum pertinen” in quibus 
&c. obiit inde ſeifitus, poſt cujus mortem prædict tres acre 
par cum pertinen in quibus &c. deſcent” eidem Johami 
Cats; 


q 
jam querent & ee rædicti Johannis 
pman patris, per quod idem Johannes Chapman jam que- 
rens in pradig tres acras — pom rtinentiis in quite 
c. intravit, & fuit, & adhuc eſt inde ſeiſit' in dominieo ſuo 
ut defeodo, Et fic inde ſeiſitus exiſten idem Johannes Cha 


6 | man jam querens ante przdiQ* tempus captionis poſuit averu 
: ſoa pred” in ædicto in quo, &c. ad herbam in eoden 
tune — 


depaſcend', prout ei bene licuit, quz qu 
averia fuerunt in pradicto loco in quo Kc. herbam in es 
dem tanc creſcen depaſcen' quouſque prædictus Johannes 
Pendleton prædict ſecùndo die Seprembris anno regni de 
mini Reg nunc Ang, &c. ſexto ſuptadicto apud Albrighton 

| iam in predic loco vocat Bromley cepit averia ipſin 
Johannis Chapman ptadic & ea injuſte detinnit conm 
& & pleg” quouſque &c. prout ipſe ſuperius verſus eum 
quericor ; Et hoc paratus eſt verificare, unde ex quo predid 
Jokzanes Pendieton captionem averiorum pradiftor in pra 
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| a Place called Bromley in Albrighton, in the County 
—_ of Sal „c. The Defendant made Conuſans as Bailiff to 
= -- x Joby Alber, Eſq; and faid, That the Place where, Ce, con- 
= Bild thre Aves of Pallare, lyingid a Field called Branly 
=_. an Apraghton 3 and that one Foy Chapman, Father of the 
= mid Jobs n, whoſe Heir he is, was ſeiſed of the ſaid 
WE - three Acres of Paſture in Fee, and held, them of the ſaid 
| n Talbot, as of his Manor of Albrightos in the ſaid Coun. 


2 3 
2» 2 by Fealty, and Suit of Court to The Manor from three 
> | ceks to three Weeks, and by the Service to render after 
__ the Death of every Tenant. of the faid three Acres of Pa 
=. lure, in which, Cc. dying thereof ſeiſed, optimum Animal 
_ ſuch Tenant had at the Time of his Death nomine Herinti 
_ hh Services he was ſeiſed by the Hands of the faid 
1 John Olepmen the Father, as by the Hands of his very Te- 
. Hant, Oc, and the faid Jabs 2 the Father ſo being 
| thereof ſeiſed, died ſeiſed thereof, and that at the Time ot 
© Antea 103-3. his Death he was 1455 an Ox, of the (a) Price of 1005, 
* Be > of his proper which Ox f = optim Le of the ſaid 


= It, . 7. Choymien the fe Fach. which . at the Time of his Death, 
42 Is rt. And becauſe the ſaid Heriot was behind, and not & 


„ 1 livered, the Defendant, as Bailiff of the ſaid Fobn Tall, 
E  . '- acknowledg'd the taking of the Cattle aforeſaid, in the Fla 
. & dominion fun, Ec. In Bardf 


—_ -- which the ſaid , Chapman, now Plain. ſaid, That bef. the ai 
| Nu on. his Father had any Thing in the faid three Acres f 
** * was ſeiſed of a Houſe, ER W 
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} bs! b ox 8 » brought a Writ of Second Deliverance. 
= eek 2 John Pendleton, of two Heifers taken at Albrigh- 
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by eſtimation 0 
Acres, in * aforeſaid, whereof the ſaid 3 Acres of 
Paſture in Which, ec. were Parcel, in his demean as of Fee, 
aud the faid Houſe and half yard of Land, Meadow and Pa- 
ſure intife held of the ſaid ohn Talbot, as of his ſaid Ma- 
nor by Fealty, Suit to Court, and Heriot Service, after 
the Death of every Tenant dying thereof ſeiſed; and the 
faid John Barny being ſo ſeiſed of the ſaid Meſſuage and 
half. entire, Anno 32 Elis. of 3 Acres of Land, Par- 


bel a the ſaid half yard Land, enteoffed the ſaid John 


the to have and to hold to him and his Heirs, who died 
wesen ſeiſed, and they deſcended to John Chapman the 


Acres of Paſture, 
in which, Parcel of the Tenements held of him by Herior. 
Service, extinguiſhed his Heriot or not. And the Avow- 
inks Council id inſiſt ſtrongly upon the Words of Littl. 


ind Fealty remain intire to the Lord; for the Lord ſhall 33: b. 1. 


tave the Homage and Fealty of his Tenant for the Rem- 4. 2 Bromnk- 


nant of the Lands and Tenements held of him, as he hald 
before, becauſe ſuch Services are not Annual Services, and 

ent be apportioned ; which Reaſon proves (as it wasurged) 

nut the Heriot Service in the Caſe at Bar continues, for this 

Service is not Annual, being due only on the Death of the 

Tenant, and can't be apportioned becauſe it is entire; ſcil. 

mime Animal. So they ſaid, That it appears by Littleton; © 
"2, be. 3. & (b) 7 E. 3. 29. 4. b. That he who; holds by g) I. Sea. 96. 
Knight's Service, ought to go in Perſon, or find another able Fir 20. a. 


erſon' for him, properly arrayed for the War, Cr. Which is Lo be 3 


W intire Service: And yet Littleton ſaith, ubi ſupra, ful. 49. 


That if the Lord Purchaſes Part of the Land ſo held (c) g.) Li. S 
de Eſcuage ſhall be zpportioned, which proves that the 227. Ce. I. 
Tenure by Knight's Service remains for the Reſidue, and 9 b. 2 


the Reaſon is, as it was urged, becauſe the entire Ser- 
"ee was not Annual, and the Service by the Body of a 


Man can't be apportioned. © Alſo they cited the Book in Kok 3h 


4 E. 3. (d) Herz 1. where it is held, That if my Te- s co. u 
who holds of me by a Heriot, aliens Parcel of his | 
ane to another, each of them is chargeable to me of a+ 
ot, becauſe it is entire; and altho* the Tenant Purchaſes: 


a Land again, Cc. I ſhall have of him for each Portion a 
Kerio, / $6) C 
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N Tatsor'r Caſe oY POE 103 | 
of Land, Meadow and Paſture, containing | 


bb.2, cap. ult. fol. 49. where he ſaith, That notwithſtanding 
the Purchaſe of Parcel, Cc. by the Lord, the (a) Homage (e) lic. Sd. 


inche Caſe at Bar, alcho' the Lord fache, F, 5 


, Fa. 


= 09 6 Co. 1. b. . Chaſe of Parcel by the Lord the whole is (d) extinct, as it is 


t. Co. Lit. Heriot (#) Service was extinct. And the Reſolutions 


c Co. Ik. 1% Vices by alienation of Parcel of the T ſhall be (c) mul. 


4 . n — "- - 
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2 Taro Caſe. PAR VII 
cel of the Land, yet he ſhall have a Heriot for the Reſidu 
For it is entire, and not Annual. But it was anſwered 
adjudged, per 10thm Curiam, That in the Caſe at Bar, the 


9d. in(b) Nero s. Cafe in the fixth Part of my Reports wen 
Geese ee to be good Law by the whole Court. "And Thad 
Cafe theſe Points were refolved; | 1. That ſome entire Ser. 


tiplied, ſcil. that every ſeveral Alienee ſhall pay ſeveral en- 
tire Services; and ſome entire Services, by Alienation of 
Parcel ſhall not be multiplied, but the Lord thall be content 
with one all the feveral Alienees: And as to that, it 
muſt be known, that there are four manner of Entire Servi- 
ces: 1. When a Thing entire, be it a Chattel valuable, ori 
Thing of Pleaſure, ſhall be rendred and — by the Tenart 
to the Lord, a Chattel valuable, as an Horſe, an Ox, gi 
a Bow or Arrows, a Sword, a Gauntlet, or ſuch like; 
Things of Pleaſure, as a Faulcon, or other Bird, a Dog, or 
ſuch Things of Pleaſure: All ſuch entire Services by Aliens- 
F tion of Parcel of the Tenancy ſhall be multiplied, and every 
Alienee ſhall render the entire Service: And yet by the Pu- 


11,95 203- © reſolved in the ſaid Caſe of Bruerton. The 2. is a perſonal 
40x o Service to be done by the Tenant to the Perſon of the Lord, 
( 6 Co. 2. as Homage, Fealty, Knights Service, to be (e) Carver, Sewer, 
hHhutler, or ſuch perſonal Services to the Lord, and ſome ot 
theſe ſhall multiply, and ſome not; and therefore Homage 
and ny So Alienation of Parcel ſhall multiply, becauſe 

- When the Tenant doth Homage or Fealty, he doth them for 
all the Tenements which he holds of the Lord, fo that theſ 
Services extend to the entire Tenancy, and every Parcel of 
it, and altho the Lord purchaſes Part, yet the Homageand 
Fealty remain for the Reſidue: So - altho' Littleton, wi 
Jepre, holds, That the Homage and Fealty by purchaſe & 
Parcel ſhall not be extinct, but ſhall remain for the Reſidue, 
becauſe ſuch Services are nor. Annual, and can't be appot- 

*. tioned, that is () ratio una, ſed non unica, as appears be. 
fore. So Knights Service, which is an entire Service t0 
be performed by the Body of a Man, ſhall be alſo multi 
plied by the Alienation of Parcel; and although the Lord 

| purchaſes Parcel, the Knights Service ſhall not be el. 
G) On, Lit tin, but ſhall remain for the Reſidue, 4 (g) fro bool 
S . . public & pro Defenſone Regni, and the Eſcuage ſhall be 
. apportioned. But the perſonal Service of Sewer, Carvth 
Butler, Cc. or when the Tenant is bound by his Tenure # 
 convivandam Dom ſuum & familiam ſuam ſemei in ann, — 
, 28 b ; | c £quil n 


P L * 8 
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landen cur Domino ſuo in Cm N. ſumptibus:ſuss propriis, 
22 10 E. g. 23. in Bred ns cs Alie- 
cation of Parcel ſhall, not be apportioned nor 2 
For ſuch Services which are ſor the private Benefit of the Lord, 
and are perſonal to be done by 2 Man, fhall not be multi- 


tothe Tenant, and the Furchaſe of Parcel of the 


Ws The g, is, When: the Tenanr is to exerciſe a perſo- 
ral as to be Steward of the Court of the Manor, ar 
ih of the Manor, or Collector of the Rents of the Manor, 


henatton-of Parcel of the Tenancy, ſhall nor be multiplied, 


it, but one only ſhall exerciſe it: And if the Lord purchaſe 
ay Part ot the Tenancy, the whole Service is extinct. The 4. 
bs, When the Tenant by his Tenure is to do manual Labour, 
* Work touching Houſes, Lands or Tenements; as to 


AS SANS TY 5 PL. A 


make or repair his Park Pale, or to plough or ſow the Lord's 
Cr. or to reap his Corn, or to cut his Grafs, or 


enation of Pa 


2 — reſolved, That there is no difference betw. intire 
nual Services, be they Valuable, or Things of Pleaſure, 
ad which ſhall be multiplied, as aforeſaid, and between 
ch entire Services not Annual: As if Lord and Tenant be 
endet a Horſe every three, four or five Years, or upon 


drc purchaſes Parcel of the Tenancy, ſuch entire Servi- 
not Annual, ſhall be as well extinct as the like annual 
dervices. N | 


jon Chapman the Father, of the ſaid three Acres of Paſture, 
Lafterwards had enfeoffed the Lord of the ſaid three A- 
8 of Land, that notwithſtanding the Heriot Service had 
mined for the Land which John Chapman the Father 
a; and the Reaſon is, becauſe John Chapman, by his 


enure of Heriot Service, and therefore the Purchaſe of the 


Mould extinguiſh only the Heriot which he ought to ren- 
and not the Heriot which John Chapman, by reaſon 


| his difin& and ſeparate Tenure ought to pay. 
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Woodward of the Manor, or the like Offices, they, by A- 
but the Lord may diſtrain each of them in theſe Caſes to do 


cover or repair the (a) Hall of the Lord's Houſe, or to ( &Co. 2. 2 


eblade ſus, or ſuch like; theſe or other Services by 
rcel ſhall not be multiplied z for theſe 
Works are to be done on a certain Thing, which can't be 


mention, or Death; in theſe and the like Caſes, if the 


106 


lied, begauſe they are to be perionally-done by one Man on- 
and Meltipliestion of them wou d be a Prejudice, and 


Tenaucy by the Lord will extinguiſh all ſuch perſonal private 


. 
- 


Fg 


3 It was reſolved, That if John Barny had firſt enfeoffed | 


urchaſe of three Acres, held by one ſeveral and diſtin 
xd of any Part of the Reſidue which Jobn Barny held, 


+ There is a diffe. betw. Heriot Service, and Heriot (b) Cuſt. (0 rs. Lic 
P*2_ . as . 


- ul. 296. 
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thereof, when the Lord 
: For if the Lord 
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fame Manor, the Lord ſhall have a 


2 Heriot by the () Cuſtom of the 
i enant to the 
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De termino ſancti Michaelis an- 
no regni domim Facobi nunc 


Negis Angliæ Gc. ſexto. | 


4 | * 
FENRICUS Atkins de London in medicinis Doctor, 
Georgius Turner de London in medicinis Doctor, 

Moundeford de London in medicinis Doctor, Jo- 
hannes Argent de London in medicinis Doctor, Johannes 
Taylor de London Yeoman, & Willihelmus Bowden de 
London Veoman; attachiat fuerunt ad reſpondend' Thoma 
Bonham de London in Philoſophia & medicinis doQori, de 
placito quare ipſi ſimul cum Willihelmo Dun de London in 


medicinis doctore & Richards Ware de London pellipario 
vi&armis ipſum Thomam Bonham apud London ceperunt, 


impriſonaverunt, & male tractaverunt, & ipſum fic in priſo- 
m contra legem & conſuetudinem hujus regni Angliz diu de- 


tinnerunt, Et alia enotmia ei intulerunt ad grave damnum 


ipſius Thom Bonham, & contra pacem domini Regis nunc 


dc. Et unde idem Thomas Bonham per Richardum Coake 


attornatum ſuum queritur, quod prædicti Henricus, Geor- 

Pu, Thomas Moundeford, Johannes Argent, Johannes 'Tay- 

= & Willibelmus Bowden ſimul &c. decimo die Novem- 
ris 


anno regni dicti Domini Regis nunc  quarto, vi & ar- 


mis ipſum Thomam Bonham apud London in Parochia bea- 
tz Mariz de Arcubus in warda de Cheape 7 impri- 
ſonaverunt, & male tractaverunt, & ipſum ibidem fic in pri- 


ſona diu, videlicet, per ſpatium ſeptem dierum, contra le- 


gem & conſuetudinem hujus regni Ang! detinuerunt, & alia 


enormia &c. ad grave damnum &c. Et contra pacem &c. un- 


de dieit quod deterioratus eſt & damnum habet ad valen- 
tam treſcentarum librarum, & inde produeit ſectam &c. 
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Me | D-. BonHAM's'Ciſe. _ Pant vm 
Et pradicti Henricus, f 


bee Fee e , ee 
8 nnes t, Jo aylor ul us 
er 'Franciſcum Waker attornatum ſuum, venerunt & de 


ne vim & injuriam quando &c. & quoad venire vi & ar. 
mis dicunt, quod ipft in nullo ſunt inde culpabiles, Et de 


hoc ponunt ſe ſuper patriam, Et ius Thomas Bonham 
q 3 ae onis'& impriſonament 
prædictorum ſuperius fieri ſuppoſit, iidem Henricus, Geor- 


aylor, & Willihelmus Bowden dicunt, quod prædict Tho- 
mas Bonham Actionem ſuam prædictam . verſus eos habere 
non debet, qua dic, quod ante prædictum tempus quo ſup. 
12 tranſgr & impriſonamentum prædictꝭ fieri, dominus 
enricus nuper Rex Angliꝭ oftavus, viceſimo tertio die 
Septembris,. anno regni ſui 10 per literas ſuas patentes qua 
iidem Henricus, Geokgius, Thomas Moundeford, Johannes 
Argent, Johannes Taylor, & Wilhhelmus Bowden, magno 
ſigillo ſuo Anglia ſigillat, gerent dat apud Weſtmonaſſer 
eiſdem die & anno, hie m1 Curia proferunt, recitando: 
Cum regii officii ſui munus arbitrabatur dirionis hominum 
feelicitati omni ratione conſulere, id autem yel imprimis fo. 
re ſi improborum conatibus tempeſtive occurreret, apprime 
nedceſſarium duxit improtorum quoque hominum, qui medi. 
cinam magis avaritiæ ſuz cauſa ullius bonz conſcien- 


quam 
. tiz fiducia profitebuntur, unde rudi & credulz plebi 2 
| tans 


- 


ma incommoda oriantur, audaciam compeſcere : 
89882 e civitatum in Italia & aliis 5 
nationib' exemꝑpl imitati i vium virorum 
rum Johannis 9 979 Ga —— Ferdinandi de 
ictoria, medicorum ſuarum, Nicholai Halſwell, Johannis 
ranciſci, & Roberti Yaxley medicorum, ac præcipue Reve- 
rendiſſimi in Chriſto patris ac dom Dom Thomæ tituli ſand 
Ciciliz trans Tiberim Rom' ſacroſanctæ eccleſiz re 
Cardinalis Eboracenſis Archiepiſc', & reg ſui Ang! Cancdl 
chariſſi precibus inclinar';collegiu' perpetu Doctor & graviun 
Vvirorum qui medicinam in urbe ſua Lond' & ſuburb, intraque 
ſeptem millia paſſuum ab ea urbe quaquavers, publice exercs 
rent, inſtitui voluit & imperavit; quibus tum ſui honony, 
tum publicz utilitatis nomine, ciſrz, ut ſperavit, eſſet, ma]itio- 
ſorum quorum meminerit inſcitiam temeritatemque, un 
exemplo gravitateque ſua detetrere, quam per leges ſuas dy 
dum editas, ac per conſti tutiones per idem collegium com 
dendas puni't, quæ quo facilius rite peragi potuiſſent, me- 
moratis Doctoribus Johanni Chambre, Thomæ Linacre, 
Ferdinando de Victoria, medicis ſais, Nich. Halſwell, Jo 
hanni Franciſco & Roberto Vaxley medicis, conceſlir, quol 
omneſque homines ejuſd facultatis, de & in civitate p 
ent in reæ nomine unum corpus & commu perpetua ſin 


i collegium 
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collegium perpetuum, & quod eadem communitas five col- 
um Ungulis. annis in perpetuum eligere poſſent & facere 


de communitate illa aliquem providum virum & in facul. 


tate medicine expertum in præſidentem illius collegii fiy 
communutatis, ad ſupervidendum, recognoſcendum, & gu- 
bernandum, pro illo anno, collegium five communitatem 
predictag, & omnes homines ejaſdem facultatis, & nego- 
tia eorundem. Et quod idem præſidens & collegium fire 
communitas/ haberent ſucceſſionem perpetuam, & commune 
igillum. * prædict communitatis & præſidentis in 
perpetuum ſerxiturum: Et quod ipſi & ſucceſſores ſui in 
perpetuum , elfent perſonæ habiles & capaces ad perqui- 
tend & poſſidend in feodo & perpetuitate terras, tene- 
ment, redditus, & alias poſſeſſiones quaſcunque. Conceſ- 


ſit etiam eis & ſucceſſoribus ſuis pro ſe & hæredibus ſu- 


is, quod ipſi & ſucceſſores ſui potuiſſent uirere ſibi & 
ſucceſſoribus ſuis, tam in dicta * l terras & 
tenementa quæcunque ad annuum valorem duodecem libra- 
mum non excedent, ſtatuto de alienatione ad manum mor- 
tam non obſtant : Et quod 15 per nomina præſidentis & 
collegii five communitat* facultatis medicinæ London pla- 
citare- & implacitari potuiſſent coram quibuſcunque judici- 
bus in curiis & actionibus quibuſcunque : Et quod prædictus 
prelidens & collegium five communitas, & eorum ſucceſſo- 
res, congregationes licitas & honeſtas de ſeipſis, ac ſtatuta 
&ordinationes pro ſalubri gubernatione, ſurperviſu, & cor- 
ſectione collegii ſeu communitatis przd*, & omnium homi- 
num eandem facultatem in did civitate ſeu per ſeptem 
milliaria in circuitu ejuſdem civitatis exercentium, ſecun- 
dum neceſſitatis exigentiam (quoties & quando opus fue- 
tir). tacere valeant licite & impune fine impedimento dict 
nuper Regis, hæredum vel ſucceſſorum ſuorum, Juſticiario- 
um, Eſcaetorum, vicecomitum, & aliorum ballivorum, vel 
miniſtrorum ſuorum, hæredum vel ſucceſſorum ſuorum quo- 
umcunque: Conceſſit etiam eiſdem ptæſidenti collegio ſi- 
„ communitati & ſucceſſoribus ſuis, quod nemo in dicta 
avitate aut per ſeptem milliaria in circuitu ejuſdem exerceat 
littam facuſtatem niſi ad hoc per dictum præſidentem & 
communitatem, ſeu ſucceſſores eorum qui pro tempore fue- 
lint admiſſus fit pet ejuſd” præſidentis & collegii literasfigillo 


uo communi ſigillat, ſub pena centum ſolidorum pro quo-—- 


ubet menſe, quo non admiſſus eandem facultatem 3 


Unidinm inde domino Regi & hæred' ſuis, & dimid' did 


pelident” & collegio applicand': Præterea voluit & conceſſit 
pro ſe & ſucceſſor ſuis (quantum in ſe fuit) quod per præſi- 
dent & collegium pred: communitatis pro tempore exiſtent & 
eorum ſacceliores imperpetu, quatuor ſingulis annis per ipfos 


tligerent” qui haberent mige & Curr 
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& gubernationem, omnium & ſingulorum diaz civitatis me. 
dicorum, utentium facultat medicinz in eadem civitate, ac 
aliorum medicorum forinſecorum quorumeunque facultatem 

lam medicinæ aliquo modo frequentantium & utentium in- 

eandem civitatem & ſuburbia ejuſdem, five; infra ſeptem 

2 in circuitu ejuſdem ci vitatis, ac punitionem eorun- 


m pro delictis ſuis in non bene exequend', faciend', & 


utend' illa: Necnon ſuperviſum & ſcrutinium omnium medi. 
cinarum & earum receptionem per dictos medicos ſeu ali- 
quem eorum hujuſmodi ligeis dicti nuper Regis pro eorum 
infirmitatibus curand & ſanand, dand', imponend', & utend', 
quoties & quando opus 'fuerit, pro commodo & utilitat eo- 
rundem ligeorum dicti nuper Regis: Ita quod punitio eorun- 
dem medicorum utentium dicta facultate medicinæ ſic in 
præmiſſis delinquentium per fines, amerciamenta, & impri- 
ſonament' corporum ſuorum, & per alias vias rationabiles & 
congruas.exequeretur: Voluit etiam & conceſſit pro ſe here- 
dibus & ſucceſſoribus ſuis, quantum in ſe fuit, quod nec 

rzhdens nec aliquis de collegio prædict' medicorum, nec 

ucceſlores ſui, nec eorum aliquis, exercens facultatem illam 
quoquomodo in futur, infra civitatem prædictam & ſubur- 
bia ejuſdem ſeu alibi, ſummoneretur aut poneretur, neque 
eorum aliquis ſummoneretur aut poneretur in aliquibus Af. 
ſis, Juratis, inqueſtis, inquiſitionib, attinRis, & aliis recog- 
nitionibus infra dictam civitatem & ſuburbia ejuſdem in po- 
ſerum coram Majore vel vicecomit* ſeu coronatoribus ditz 


 , cCivitatis pro tempore exiſtent” capiend”, aut per aliquem offi 


ciarium ſeu miniſtram, vel officiarios five miniſtros ſuos, li- 

cet iidem Juratz, inquiſitiones, ſeu recognitiones ſummonit 

fuerunt ſuper breve vel brevibus dicti nuper Regis, vel he- 
red ſuorum de rec, ſed quod dicti magiſtri five gubernatores 

ac communitas facultat* prædict' & ſucceſſores ſvi & eorum 

quilibet, dictam facultatem exercens verſus eundem nuper 
Regem hæœredes & ſucceſſores ſuos, ac verſus Ma jorem & vic 

civitatis prædict pro tempore exiſtent', & quoſcunque officy- 

rios & miniſtros ſuos, forent inde quieti & exonerarentur in 

perpetuum, prout per eaſdem literas patentes inter alia ple- 
nius apparet. Et iidem Henricus, Georgins, Thomas Mounde- 

ford, Johannes Argent, Johannes Taylor, & Willihelmus, 

ulterius dicunt, quod virtute literarum patentium prædich- 
rum prædigi Johannes Chambre, Thomas Linacre, Ferdi 

nand de Victoria, Nicholaus Halſwell, Johannes Franciſcus 

&.Robertus Yaxley, medici, & omnes homines ejuſdem 

facultatis in civitate prædicta fuerunt unum corpus & com- 

munitas perpetua five collegium perpetuum. Poſteaq; pet 
quendam Actum in Parliamento dicti nuper Regis Hen. 

rici ocdtavi tent' apud London quinto decimo die April 

anno Regni ſui quarto decimo, & abinde * Nos: 

| * | | e 
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er ein D,, Bona Un 
Weſtmom in com Middleſex ult die Julii anno regni ejuſd 
nuper Regis quinto decimo, & ibidem tunc tent', inter alia 
mattitat* fuit authoritate ejuſd* Parliamenti, quod pro eo 
quod confectio predict corporationis medicor fuit meritoria 


II . WS —_— -” 
" 


diens & neceſſarium fuit providere, quod nulla perſona præ- 
digi corporis politici & communitatis prædict permitteretur 
exercere & practizare medicinam, ' Anglice to pzadice hy- 
ſed tantummodo tales perſonæ quæ eſſent pro & 


ne ſtudioſæ in arte medicinz, Anglice groundly learned and 
deeply udied in Phyſick : In conſideratione cui, & pro 
ulteriort authorĩtat prædictar literarum paten', ac etiam pro 
aniplificatione & elargiam'to ulterior* articulorum pro pres: 
dita repub habend* & fiend", per dium nuper regem cum” 
conſenſu dominor* ſpiritualium & temporalium & communit* 
in eod* Parliamento aſſemblat' inactitat' exiſtit, inter alia. 
quod pried icta corporatio prædict communitat” ſodalitat facul- 
tatis artis medicinz præd, & omnis & quælibet conceſſio, ar- 
ticulus, & alia res, content & ſpecificat in prædictis literis 

r, approbarentur, concederentur, ratificarentur, & con- 
— in prædicto actu, & clare authoriſarentur & ad- 
mitterentur per eundem, bona, legaP, & valid” Anglice ayail- 
able, præd ĩcto corpori corporat & ſuis ſucceſſor in perpetuum, 
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& conſttui per eaſdem literas patentes: Et ulterius inactitat, 
ordinat, & ſtabilit' exiſtit per dictum actum, quod prædidæ 
ſex perſon in prædict literis paten' nominat” ut principales 
& prime nominat* de prædic communiĩtat' & ſodalitate eli 
gerent eiſdem duos alios ejuſdem 9 qui extunc 
impoſterum vocarentur & nominarentur electi: Et quod prz- 
dic electi annuatim eligerent unum eorundem fore preſident” 
pred communitatis, ac quoties aliqui loci prædictorum elect 
contingerent fore vacui per mortem aut aliter, tune ſuperius 
predict elect, infra trigint vel quadraginta dies proxim poſt 
in mortem eorundem, aut alicujus eorum, eligerent nominarent 


* aS .Fr F re 


de» de maxime eruditis & expertis hominib' de & in prædꝰ facul- 
tute in London ſupplere, Anglice fo ſuppl , locum & nume 
ca- m 0A perſona rum, ĩta quod ipſe ve 725 qui ſic eligeretur 
di- pri examinaretur trite per prædictos ſuperviſores ſecundum 
cu, formam dev iſatam per predict elect', ac etiam per prædictos 
dem i ſoperviſores approbarentur, prout per eundem actum, inter 
om- dia, plenius a pparet. Et iidem Henricus, Georgins, Thomas 
pet I Moundeford, Johan' Argent, Johan Taylor, & Willihelmus, 
Jen. verius dicunt, quod poſtea & ante przd' tempus quo &c. per 
pril end al ium actum in Parliamento dominæ Marie nuper Re- 
due BY Biz Angliz, viceſimo quarto die Octobris anno regni ſui 
V. | primo, 


E valde bona pro repub hui regni Angl, & præterea expe- - 


ſick | | 
modeſt, Anglice ſad and diſcreet, profunde literat & maxi- 


in tam amplo & largo modo prout poterit acceptari, cogitari, . 


& admitterent unum vel plures, prout neceſſitas requireret, 


1% 


1 


* 


dientia, Anglice diſobediente, contra aliquem articulum vel 
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primo, apud Weſtm' pradict, recitando qd' cum in Parliam 
tent London quinto decimo die Aprilis, an. — 
domini H. n octavi quarto decimo, & ab in- 
de adjournat uſque Weſtm' ultimo die Junii ann Regni e- 
juſdem — decimo, & ibidem tent”, inactitat fuir, 
quod q conceſſio literas paten de incorporatione 
enen per pdf nuper Regem medicis — 

omnes clauſulz & articuli content in ead' conceſſione appro. 
barent, concederentur, ratificarentur, & confixmarentur per 
. przd' Parliament, in conſideratione cujus inactitat fuit au. 
thoritar/ejuſd' Partiam', quod pradict ſtatut & act Parliam 
in omnib articulis & clauſulis in eod content, extunc impo- 
fterum ſtarent & continuarent in pleno robore, vi & effect, 
aliquo ſtatut, lege, conſuetudin', aut aliqua re fact, habit, vel 
uſitat in contrarium in aliquo non obſtante. Et pro meliori 
reformatione diverſorum enormium contingent' reipublica 
malum uſum & indebitamadminiſtrationem medicinarum, 

ice & pro amplificatione & elargatione, An- 
glice the inlarging, ultimorum articulorum, pro meliori exe- 
cutione rerum in prædict' conceſſione contentarum, ulterius 
inactitat fuit, quod quandocunque præſidens Collegii aut 
communitas facultat medicin London pro tempore exiſten, 
vel tales quos prædictus præſidens & Collegium annuatim ſe- 
cundum tenorem & intentionem ejuſdem actus authoriſarent 
ſcrutare, examinare, . & punire omnes offenſores & 
tranſgreſſores in prædicta facultate infra prædict civitat, & 
præcinct in præd act expreſſ. mitterent vel committerent talen 
offenſorem vel offenſores, pro ejus vel eorum offenſ. vel inobe- 


clauſulam content” in præd conceſſ. vel act, alicui Gardo, An- 
glice to any Mard, Gaol, vel Priſonæ infra prædict civi- 
tat & præcinct prædict (Turre London except) quod tune 
& de tem in tempus Gardiani, Gaolatares, & Cuſtodes 
gards & priſonarum infra civitat aut — ptr- 
ic (except præexcept) reciperent in ejus vel eorum pri 
omnes & — — talem perſonam & perſonas ſic of- 
fendent quz fic mitterentur vel committerentur eo vel ei, 
ut præfertur; & ibidem ſalvo cuſtodirent perſonam vel pers 


Sanne ta, 
Anglice Diſobedients, ers- 
nerarentur de przdi' impriſonament per pradict pra 
dent' & tales perſonas qui per prædictum Collegium autho- 
xiſarentur, ſub pœna quod quilibet talis 8 gaolatot 
vel cuſtos, in contrarium faciens, perderet & forisfacerd 
duplicem talis finis & amerciamenti, qual' talis offenſoh 
offenſores aut inobedientes aſſeſſarentur ſolvere per — 
| q 


/ 
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inter alia plenius apparet. Et iidem Henricus, Georgi 


—_—— 


qual' prod praſidens & Collegium authoriſarentur ut 


tur: Ita quod iidem finis & amerciament' non eſſet ad aliquod 5 


tem pus ſummam viginti librarum, medietas quarum ap 
plicaretur, Anglice to be imployed, ad uſum dict — 
gins heredum & ſucceſſorum ſuorum, & altera medietas præ- 


tur per actionem debit, billam, querelam, vel informatio- 
nem, in aliquibus dict nuper Regin hæredum & ſucceſſor 
ſuorum cur de record vers aliquem talem 2 
torem, aut ſervatorem ſic delinquenr', in qua ſect null efo 
ſon}, legis vadiacio, vel protectio allocaretur, nec admittere- 
tur pro defendent. Et ulterius inactitat fuit authoritate e- 


juſdem Parliamenti, quod omnes Juſticiarii, Majores, vice- 
com'; ballivi, conſtabularii; & alli miniſtri, & officiarii infr 


civitat & præcinct prædict, ſuper requiſitionem eis fienda 

adjuvarent, auxiliarent, & aſſiſterent præſident prædicti Col. 
legii & omnes perſonas per eos de tempore in tempus autho- 
riſat', pro debir' executione prædicti actus vel ſtatuti, ſub pas 
m pro non dand' auxilium currere in contempt” dictæ nuper 
Reginz hæred vel ſucceſſor ſuor, prout per eundem actum 


Thomas Moundeford, Johannes Argent, Johannes Taylor, & 
Willihelmus, ulterius dicunt, quod virtute literarum paten' 
predictarum ac vigore ſtatutorum prædictorum, quidam Tho- 
mas Langton in medicinis Doctor, vir providus & in facul- 
tate medicinæ expertus, & adtunc unus de communitate Col- 
legii medicorum in London przdi&', & unus adtune of. e» 
lector ii prædicti adtunc exiſtent”, ante prædict tem 
15 &c. ſcil triceſimo die Septembtis anno domini Mille, 
o Sexcenteſimo quinto, apud Collegium medicor ſcituar* 
in London in Parocia ſanctæ Benedictæ Paules Wharfe in 
Ward' de Baynards Caſtle, præſidens Collegii præd' debit' e- 
ect & prafect fuit in Officium præſident Colleaii prædicti, 
& officio præſident Collegii prædict adrune & ibidem fun- 


gebatur :-ipſoque Thom. Langton præſident Collegii pra» 


dict exiſtent, iidem præſidens & communitas Collegii præ. 
didi, eodem triceſimo die Septembris an' domini 1 — 
lexcenteſimo quinto ſupradict, apud Collegium prædict, ele- 
dent Radulphum Wilkenſon, Willihelmus Dun, Rich. 
Plmer,-& Johannem Argent, viros providos & in facultate 
medicinz expert & adtunc quatuor de Collegio prædido 
eriſten doctores, fore quatuor cenſores five gubernatores 
communitatis prædict' Taervidend & ſcrutand'.corrigeny 
dum & gubernandum omnes & ſingulos dictæ civitatis me- 
dicos utentes facultate medicibæ in eadem civitat', ac alios 
nedioos forincecos quoſcunque facultatem illam medicine 
quo modo frequentant' & utent' infra eandem ci vitatem 


& ſuburbia e juſdem, ſive infra ſeptem milliaria in cireuitu 


e juſdem 


præſident & Collegip: quæ omnia forisfact recuperen- 
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cjuſdem civitatis, ac ad puniendum eorum delicta in non be- 
neexequendo, faciendo, & utendo illa, Nec non ſupervidene 
& ſcrutand* omnimodas _—_— & earum receptiones per 
diet medicos ſeu aliquem eorundem pro infirmitatibus cu- 
rand”, quoties opus fuerit, & ad puniend' eoſdem medicos u- 
tentes dicta facultate medicinæ in, præmiſſis delinquentes per 
fines, 1 impriſonamenta corporum ſuorum, & 
alias vias rationabiles & congruas, ſecundum formam & ef. 
fec literarum patentium prædictar & ſtatutorum prædictor: 
Tpſoque Thomas Langton præſidente Collegii prædict exiſten, 
ac prædict Radulpho Wilkenſon, Willihelmo Dun, Rich. 
Palmer, & Johanne Argent, uatuor cenſoribus ſive guber- 
natoribus Collegii præd frail iliter exiſte”, prædictus Tho. 
Bonham infra'przd* tempus quo &c. ſcil. dectmo die Aprilis 
an. domini Milleſimo ſexcenteſimo ſexto infra London præ- 
dict in prædict Parochia beatz Mariz de Arcubus in Ward 
de Cheape prædict, contra formam & effe&' literarum paten' 
ik & predi& ſtatutorum fact in predi& parliamento 
iQi 4 Henrici octavi, — — — medicine, 
lice did pzactice Phyſick, non admiſſus iteras 
dies præſident & Collegii ſigillo eorum — ref teil. 
ubi revera pradictus Tho. Bonham fuit minus ſufficiens ad 
artem medicinz exercend', Anglice was inſufficient to p:a- 
«ice Phyſſck, ratione cvjus prædictus Thomas Bonham po- 
Kea, ſcil. tertiodecimo die Aprilis an. domini Milleſimo ſexr- 
centeſimo ſexto, apud London in parochia & Ward' przdi&, 
ſumm fuit per prædictos cenſores ſive gubernatores Colle- 
gii prædict ad comparend' coram præſidente & cenſoribus fi- 
ve gubernatoribus Collegii prædicti apud Collegium prad, 
in parochia & Ward' præd', quarto decimo die Aprilis an, 
domini Milleſimo ſexcenteſimo ſexto ſupradict tunc proxim 
ſequen' ſuper præmiſ. examinand*; ad quem quid' quartum 
decimum diem April' an. dom* Milleſimo ſexcenteſimo ſexto 
ſuprad* apud Collegium præd' venit præd Thomas Bonham 
in propria perſona ſua coram prefar' preſident” & cenſoribus 
five gubernatoribus prædictis, & adtunc & ibidem examina- 
tus fait de ſcientia ſua in facukate ſua in medicinis admi- 
niſtrand* per przdiQos cenſores ſive gubernatores Collegit 
prædicti, & quia prædictus Thomas Bonham ſic examinatus 
minus apte & inſufficienter in prædicta arte medicinz reſpon- 
debat, adtunc & ibidem ſuper examinationem predi& in- 
vent” fuir per prædict' præſident' & cenſores five gubernatores 
Collegii prædict min“ ſuffici ens & inexpert ad artem me- 
dicinz adminiſtran@', ac pro eo quod prædictus Thomas Bon- 
ham multocies examinat & interdict per prefident' & cen- 
ſores ſive gubernatores prædict exiſten ex cauſis prædictis ad 
artem medicinz adminiftrand?, per unum menſem & amplius 


poſt talem interdictionem facultatem illam infra Ls 
2 L a præ 


fub eorum communi ſigillo, contra formam literarum paten 


& officio præſidentis Co 
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predict in pred? ia beatz Mariz de arcubus in Ward” 


Cheape pred 


e licentia prædictor præſident & Collegii 


tium & Statut prædict, exercebat, adtunc & ibidem con 


. 


foit per prædictos Præſidentem & cenſores ſive gubernatores 
Collegii prædicti, quod P | 


» * 


| dientia & contemptu ſuis. przdi& amerciaretur ad centum 


ſolidos in proximis comitiis prædictorum præſidentis & 
Collegii apud Collegium prædictum perſolvendos: Et adtunc 
& ibid. conſ. & mandatum fuit eidem. Thomæ Bonham per 
eoſdem præſident & cenſores ſive gubernatores Collegii præ- 


Ty it Thomas Bonham deinceps abſtineret a 
e 


g Phyſick, infra prædict civitat 

ou & AA * milliaria in circuitu ejuſ- 

dem civitatis quouſque prædict Tho. Bonham inventus foret 
& 


ſuffciens iſſus foret ad practizand' prædictam artem 


tem & Collegium przd', ſub pena conjiciend” in carcere 
fi in — ut prædictum eſt, delinquerit, Et üdem 
Henricus, Georgius, Thom. Moundeford, Johannes ent, 
Taylor, & Willihelmus Bowden, ulterius die, qd 
oſtex & ante prædict tempus quo &c. ſcil. primo die Odo- 
bis an. domini Milleſimo ſexcenteſimo ſexto ſupradicto, a- 
d Collegium prædict in London prædict in parochia & 
ard it prædictus Thomas Langton in medicin' do- 
dor vir providus & in facultate medicinz expertus, & adtunc 
unus de communitate Collegii medicorum in London præ- 
di & unus adtunc elect Collegii pond, adrunc exiſten, a- 

d Collegium prædict eleX & præ 

ntis Collegii præd 2 uno anno tunc proxim' ſequen', 
legii przd” adtunc & ibidem funge- 
batur, Ipſoque Thom. Langton præſiden Collegii præd' exi- 
ſlen idem præſidens & Communitas Collegii præd eod primo 
die OQob. an. domini Milleſimo ſexcenteſimo ſexto ſuprad' a» 
Collegium præd eligerunt præd Georgium Turner, Tho. 
oundeford, Will Dun, & Johan' Argent doctores, viros pro- 
vidos & in facultate medinz expertos & adtunc quatuor de 


| Collegio przd' exiſten', fore quatuor cenſores ſive gubernato- 


res Collegii præd ad ſupervidend' & ſcrutand* corrigend” 
& gubernand omnes & ſingulos dict' civitatis medicos 
utentes facultate medicin' in ead' civitatꝰ ac alios medicos fo- 
rinſecos quoſcunque facultat illam medicinꝰ aliquo modo fre- 
quentant & utent” infra eandem civitat & ſuburbia ejuſd 
civitatis five infra ſeptem milliaria in circuitu ejuſd” civita- 
tis, ac puniend' eorum delicta in non bene exequendo facien- 
do & utendo illa, nec non ſupervidend' & ſcrutandum omni- 
modas medicinas & receptiones per dictos medicos exercen” 


pred facultat medicine infra civitat London præd & circuit” 


pred” 


rædict' Thomas Bonham pro inobe- 


medicinz infra civitatem & circuitum prædict per præſiden- 


ect fuit in officium prz- 
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n Dr. Bonnim's Caſe. Pax r VIII. 
ptæd, ſeu aliquem eorundem, pro infirmitatibus curandis, 
quoties opus kuerit, adminiſtrand, ac ad puniend' eoſdem 
med icos utent dicta facultate medicznz in præmiſſ. delinquent 
per fines, amerciamenta, & impriſenament” corporum ſuorum 


& alias vias rationabiles & congruas ſecundum form & effe 
- literarum por & ftatut” przd': Ipſoq; Thoma Langton 


tielident' Collegii pradict exiſten, ac ptædig Georgio Tur- 
_ Thoma Moundeford, Willihel Johanne Argent, 
ſoatuor cenſoribus five gubernatoribus ( 1predit fimi 


and, 


Iter exiſten, præd Tho. Bonham ante 12” tempus quo 


&. ſcil. viceſimo die Oftobris an. domini Milleſimo ſexcen- 
teſimo. ſexto ſupradicto infra London predi& viz. in prad 
parochia beat Manz de arcub in Ward' de Cheap pradid 
exercebat artem medicine, Anglice did pzactiſe Phyſick, 
contta formam prædictarum literarum paten & pradid fta- 
tux & prædict' interdictionem & mandat prædictorum præſi - 
dent & cenſorym : poſteaque, ſcil. eodem vi die Odo- 
bris an. domint Milleſimo ſexcenteſimo ſexto ſupradict, 

dic Thomas Bonham apud London in prædicta parochia bea- 
tæ Mariz de arcubus in Ward” de Cheape W ſoma 
fut per præfat cenſores ſive gubernatores uu predigi ad 


comparend coram præſident & cenſoribus hive gubernatorib 


Collegit prædict apud Collegium prædictum in parochia & 
Ward predict viceſimo N ie ejuſdem menſis Ofto- 
bris ſuper præmiſſ. examinand, ad quem quidem viceſimum 
ſecundum diem OQobris an, domim Milleſimo ſexcenteſimo 
ſexto fupradifto, ad comitia Collegii prædicti. tent apud 
Collegium illud apud London prædict in parochia & Ward 


prædict, Tre ſci]. eod' viceſimo ſecundo die Octobris anno 


omini Millefimo ſexcenteſimo ſexto ſupradicto coram pra- 
dictis e's Turner, Willihelmo Dun, Thoma Mounde- 
ford, & jo nne Argent, adtunc cenſoribus ſive gubernato- 
ribus Collegiz prædict, pro eo quod prædictus Thomas Bon- 
ham, per prædictos cenſores five guberuatores Collegii pta- 
dicti ut præfertur admonitus ad comparend* ad Cal 


zollegii prædict ad prædict viceſimum ſecundum diem ORo- 
bris eod die non comparuit, adtunc & ibidem con. fuit 
per eoſdem cenſores five gubernatores Collegii prædicti, qd 
red Thomas Bonham pro inobedientia & contemptibus 
uis amerciaretur ad decem libras, & quod prædict Thomas 
Bonham ex cauſis przdi& arreſtaretur & in cuſtod' tradere- 
tur. Et iidem Henricus, Georgius, Thomas Moundeford, 
3 Argent, Johannes Taylor, & Willihelmus, ulterius. 


ic, quod poſtea & ante przd' tempus quo &c. ſcil. viceſimo 
. d e, ee 

pradicto, prædictus I homas ton præſidens Collegii pr 
; arochia beatz Mariæ de Wenk. 


„ 


apud London in prædict paro 


wm. 
8 coram præſident & cenſoribus five gubernatoribus 


, , , . cw a 


Paar VIE Dr. Bonnam's Caſe, | 
in Ward' de Cheape prædict obiit, poſt cujus mortem, & an- 
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te pred tempus quo &c. ſcilicer, viceſimo quinto die Oftobris 
rang Soar milleſimo ſexcenteſimo ſexto ſupradict', idem 
Henricus Atkins vir provid & in facultate medicinæ exper- 
tus, & unus de communitate Collegii præd, & unus adtunc 
odo lectorum Col legii præd, adtunc exiſten, apud Colle 

ium przd* infra London præd' in parochia & ward' præd 
. elect & præfect fuit in officium præſidentis Collegit 


prefident' præd Collegii adtunc & adhuc fungebatur: Ipſo - 
Hen Atkins dent Collegii præd' exiſten, ac præd 


* Johanne Argent, cenſoribus five gubernatoribus Colle- 
i. prædict exiſten', ad comitia Collegii præd' tenta apud 


| prædict infra Lon | i in parochia &- | 
ward prædict ſeptimo die Novembris Anno Domini Mille. 
limo ſexcenteſimo ſexto ſupradicto coram pref” Hen Atkins, 


adtunc 'przfident' Colleg præd & præd Georg Turner, Wi 
Dun, , Monndefore? & Johann' Argent, adtunc cenſorid* 
five gubernatorib N przd', ven præd Tho Bonham 
in =_ perſona fua ; de quo quidem Tho Bonham, cum 
Henricus Atkins, adtunc præſidens Collegii, & predia” 
— Turner, Will Dun, Tho' Moundeford, & Jo Argent, 


adtunc cenfores ſive gubernatores Collegii præd quærebanrt 


num vellet Collegio præd ſatisfacere pro inobedientia & con- 
temptibus ſais ö & iterum ſe examinand' ſubjicere & Col- 
legit præd cenſurz parere, Et prædict Tho Bonham, adtunc 
& ibidem reſpondebat, ſe ante tunc infra London prædict 
feciſſe & exercuiſſe, & extunc impoſterum infra London præ- 
dick facere & exercere velle medicinam, nulla de Collegio 
dico petit' venia, neque fe in ulla re præſident & cen- 
oribus five gubernatoribus Collegii prædict obtemperare vel- 
le, & adtunc & ibid” affirmans predic” præſident & cenſores ſi- 
ve gubernatores prædict nullam habere authoritat' in eos qui 
Academia doctores facti eſſent; per qd' iidem cenſores ſive 
bernatores, pro offenſis & inobedientia przd', adtune & i- 


id ordi na verunt & decreverunt, qd” præd Tho. Bonham in 


arcerem mandaretur ib remanſurus quouſq; abinde per præſi- 
dent & cenſores ſive gubernatores Collegii przd* pro tempore 
eriſten' deliberaretur, prout per præd literas paten & ſtatut 
oedinat & ſtabilit elt; & adtunc & ibid' quoddam warrant” 
um ſigillo communi Collegii ſive communitatis præd' ſigil - 
lt & cuſtod' priſonæ dom Regis in Computatorio Lond in 
le Poultrie in parochia ſanctæ Mildredz in Ward' de Cheape 
liretum tecerunt, mand” per idem warran' przfat* cuſtodĩ 
Mionz pred”, qd idem cuſtos priſonæ przd' reciperet cor- 
pus Tho. m, & eum in priſona dicti 2 
& amo Be emer od rs ibidem 


I 
. . 
6. Sos 


pro uno anno integro tunc proxime ſequen', & officio 


2 4 


io Turner, Willihelmo Dun, Thom Moundeford, 
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2 Dr. BOoNHAM's Caſe. PART VIII. 
idem Glvo cuſtod' abſque ballio five manucaptione, ad ip. 
ſi Tho. Bonham propria cuſtag & onera donec pradidus 
Thomas Bonham, per præcept eorundem præſident & cen- 
ſorum ſive gubernatorum prædict aut ſt drum eorum, li- 
beratus eſſet; quem quidem Tho. Bonham pro offenſis & ino- 
bedientiis ſuis prædict' una cum warrant” prædict in forma 
pradict fact idem Henricus Atkins, adtunc præſidens Colle. 
gii prædicti exiſtens, & prædicti Georgius Turner, Willihel- 
mus Dun, Tho. Moundeford, & Johannes Argent, adtunc 
quatuor cenſores five gubernatores Collegii prædicti exiſten, 
virtut literarum paten ac ſtatutorum prædictorum, ac pre. 
dicti Willihelmus Bowden & Johannes Taylor, ut ſervientes 
ictorum Hen. Atkins, præſident, & Georgii, Willihel. 

mi Dun, Thoma Moundford, & Johannis Argent, & per ip. 
ſorum ' preſident” & quatuor cenſorum five gubernatorum 
n præcept præd' tempore quo &c. cuidam Ric, 


are adtunc cuſtodi priſonæ dicti domini Regis computato- 
ri prædict apud London in prædicta ia ſanct Mil. 
drede virginis in Poultria in Ward' de Cheape przdi& com- 
miſerunt-& deliberaverunt ſalvo cuſtod' ſecund* formam & 
effect literarum paten & ſtatutorum przd?, prout eis bene 
licuit, quz quidem commiſſio prædict Thomæ Bonham ex 
cauſis prædict in form prædict fact eſt ead' tranſgreſſio & 
 Iimpriſonamentum unde prædict Tho. Bonham fuperi ſe mo- 
do queritur. Et hoc parati ſunt verificare, unde petunt ju- Wl h 
dicium fi præd' Thomas Bonham actionem ſuam prædic Wi de. 
verſus, eos habere debeat &c. | 
Et preditus Thomas Bonham dic, quod ipſe per aliqu fu 
rzallegat' ab actione ſua predifta habend præcludi non de- ¶ ned 
he quia proteſtand quod ipſe idem Thomas Bonham, non. nz. 
fuit min ſufficiens, nec fuit inventus per prædictos przfidentes 
& cenſores ſive gubernatores Collegii prædicti minus ſufficiens 
ad artem medicin exercenÞ vel adminiſtrand', Anglice to 
ice Phyſick, nec minus apte & inſufficient' præfat pre- 

dent” & cenſoribus five gubernatoribus prædict' Collegii in 
prædicta arte medicinæ reſpondebat, prout przd' Henricus 
Atkins, Georgius Turner, Thomas Moundeford, Johannes 
Argent, Johannes Taylor, & Willihelm' Bowden, ſuperius 
allegaverunt, pro placiro idem Thomas Bonham dic', quod 
per prædictum actum in prædicto Parliamento prædicti nu- 
r Regis Henrici octavi tent apud London prædict quinto 
Locks die Aprilis anno regni ſui quarto decimo, & abinde 
_ adjournat' uſque Weſtm' in prædi com* Middleſex uſque ub 
timum diem Julii an. regni ejuſdem Regis quinto decimo, & 
ibid tune tent ulterius inactitat fuit authoritate ejuſdem Pu 
quod cum in dioceſ. Angl' extra Lond tune non fuit veriſimik 
invenire ſemper homines habiles ad ſufficient' examinand ſe 
cund ptæd ſtatut tales qui admitterentur ad exercend my 
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par VIII. Dr. BonHAm's Caſe. 
iff in eif, Nulla perſona impoſterum permitreretur exercete 


— 


in mediein per Anyliam, Anglice thzongh England, quouſq; 
eadem perſon? examinaretur dpd Lande per tedict pre- 
ſdent” & tres pred elector, & haberet de pred prifidens'& 
d&& literas teftimoriiales de eorum approbatione & exami- 


gene "ſt ile foret Graduarus, Anglice eue, 
et omnia, 


Oxoniz vel Cantabridgiæ qui adimple Angli 
hav accomplethed all Things, pro forma ſua abſque aliqua 
gritia, Et ulterius idem mas Bonham dicit, quo i 
idetn Thomas ſecundo die Julii anno dom” Milleſimo quin- 
tefimo nonageſimo quinto, in alma Academia Cantabr 
pred, ſuſcepit gradum & dignitatem doctoris in medicini 
* adtune & ibid', ſcilicet, eodem ſecundo die Jalii anno 
domini Milleſtmo quingenteſimo nonageſ. quinto ſuprad' in 
Academia predic apud Cantabrilg' præd' in Com' Contabr” 
rite & legitime ordinatus & factus fuir 3 Anglice 
a Gzadnate, Academiz pradictz, viz.” doctor in medicin', 
ſecund” leges, flatuta, conſtitutiones, & ordinationes dictæ 
Academiz Cantabr* præd', quodque ipſe idem Thomas Bon- 
dum ad tunc & tbidem adimpleviſſet omnia, Anglice had 
etompiſhed all Things, concernen' gradum ſuum pred” 
forma ſua abſque gratia de tempore in tempus ſecund' 
es, ſtatuta, conſtitutiones, & ordinationes dictæ Acade- 
nir Cantabridg prædict, quorum prætextu idem Tho. Bon- 
lam graduatus Academiz Cantabr przd', viz. Do& in me- 
dicin' in forma prædict exiſtens, qui adimpleviſſet omnia, 
Anglice had accompliſhed all Things, concernen' gradum 
ſuum præd pro forma ſua abſq; aliqua gratia, dict facultat 
medicin” de tempore in tempus in dicta civitat' London, 
mz. in præd' parochia beatæ Mari de arcub' in Ward' de 
Cheape prædict exercuit, prout ei bene licuit, e præ- 
lick Hen' Atkins, Georgius Turner, Tho. Moundeford, Johan 
Agent, Joh Taylor, & Willibel Bowden ſimul &c. præd' 
decimo die Novembris an. quarto ſupradict vi & armis ipſum 
Thom. Bonham, apud Lond' przd' in præd' parochia beatz 
Mariz de arcubus in Ward' de Cheape, ceperunt, impriſona- 
verunt, & ipſum ibfq* ſic in priſona diu, videlicet, per ſpa- 


dum ſeptem dierum contra legem & conf. hujuſ. regni Angl 


letinuerunt, prout przd' Thomas Bonham ſuperius verſus cos 


Queritur, Et hoc parat' eſt verificare, unde ex quo pred” 
ten Atkins, Georgius Turner, Tho, Moundeford, Johan- 
ms Argent, Johannes Taylor, & Willihel Bowden, tranſgr' 
© impriſonamentum præd ſuperius cogn', idem Thomas 
nham- petit judiclum & damna ſua ratione tranſgr & im- 
puſonamenti prædictorum ſibi adjudicari &c Et pred* Hen 
Atkins, Georgius Turner, Tho. Moundeford, Johan'. Argent 
ohan? W311; J 1c ; d'placit 3 
n Taylor, & Willthet Bowden dic, qq' przd'placit præ 
0.Bortham ſaperius replicand' placitat' minus ſufficiens in le- 
Nexiſtit ad action“ præd Tho. Bonham præd' verſ. ipſos Hen. 


Atkins, 


. We 
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l SA. & * Georgius Turner, Thom. Moundeford, Johan Ar. 
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| : q; iph ad placitum illud modo & forma præd replicand 


ſufficient” inateriam in lege ad actionem ſuam 


5 idem materiam Mon 
4 Land, Johannes Argent, Johannes. Taylor, & Wäillibelmus 


- . > . 


R ſe nd viſare volunt de & ſuper dict ane 
1 _ pred” poſuerunt ſe ad judicium curiz pred” priuſquam judi- 
” -  _wmam inde _reddant, 


bandes Taylor, & Willibelm' Bowden manurenend' 


tat neceſſe non habent, nec per legem terræ tenentur re- 
Et hoc pamti ſunt verificare, unde pet judicium, 
ab actione ſua pred vers eos ha. 
Et pred Tho. Bonham, ons ipſe 

| præd verſus 
jum, Tho. Moundeford, Johan Ar. 


_ -prad' Henricum, Georgium, Lio.. 
gent, — Taylor, & Willihelmum Bowgen, manute- 
nend 


i” allegavit, quam ipſe paratus eſt verificare, quam 
* — Menriem, Geo ius, Tho. Mounde- 


Bowden non dedicunt, nec ad eam aliqualiter reſpond, ſed 
verificationem illam admittere omnino recuſant, ut pri petit 


Wb |  Judicium & damna ſua occaſione tranſ nis & impriſo⸗ 


quia Juſticiarii hic 


namenti predictor” ſibi adjudicari &c 
ip r ſibi adju ne 


ies dat eſt partib hic uſq; in 


Odabis fanRi Hillarii ad audiend inde judicium ſuum, eo 
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ght an AAion of falſe I n againſt Hlen- 35 356, &c 


ry Atkins, George Turner, Thomas and Fohn A. 

get, Drs. in Phyſick, and Fobs Taylor, and ue Braden 
eomen; for that the Defendants, the 10 Nov. Anno 

cobt; did ve Det him, and detain him in Priſon . 

— . 5 the Letters Patents of, King 

premb. Anno 10 of his Reign 


_—_— ) Onet cum reg 


fore # improborum conatibus 1 
coreret, &i And by the ſame Letters . the Kin 
granted to John ' Chambre, Thomas Linarre, Frdinendo 4 
Videria, John Fla ſcel, Jobe Frantes, and. Nobert Taxley, - 
fatty if omneſque  homines eju ſlem facultatis de & i vii” 
ndon „ut in re & pomine unum & communitas perpes 
lug, per nomen Prefdentis & Collegii, foe 
tatls medicine. London, 


cummunſtatit facul- 
Meetings and Ordinances, &. But the Cafe at "Bar doth 


. And that they might make 


Principally conſiſt on two Clauſes i in the Charter; The ur. a 


Haemus atiam eiſdem Prefidenti & Colleglo ſeu Dmmunitai 
6. ucceſſoribus fois, 7 5 nemo in dict Gen aut per fepten 
villiaria in cic u eu \exefceat diJam factitattm Medi- 


ar e doe þ Lo 22 Gar Bren & Comunit” ſeu ſuceiſſores | 
per cjuſarm prefilentir* 


* 


| A2 ohm. 


— 


4 


i officti ful minus ar — 2 Brounb = 
2 bomi num felicitats omni ratione con ſulere, id IR. 
wo os ' 


* 


g . Jac. 121, 159» cipal of the ſaid College; 


— 


* 


De ar 5 Gt. Wis vn. 


aun, ſelidorum pro quo libet menſe guo non admſ e 
cultatem exercuerit, dimid inde Dom Regi & beredibus 15 f 

Aimidium diſt Prefidenti & Colleg io . ſe- 

cond Clauſe is, which immediately ollows in theſe Words, 

 Prateres valui & conteſſit pr re. je & 

"4 70 oy ores unper quat m 

uor 

ulis annis per As eligerent' qui haberent — & po. 

 Iinzun, correlionem & gubernationem omnium &. fngulorun 

| Grvitatis Medicorum, uientium faculbat medicine" in cadem G 

vitate, ge Alium Medicorum forinſctorum | Cuoriemcangue facul- 

1155 2 altg S Hyg « big wo 

4 candem atem & 1 foe infre [(epten 

old milliaria in circuitu eju ſdem. eien, 2 Ppunitionem dne 


411 


pro_deliftis ſuis in non bene exequend' faciend & uten ills: 
nicnon Juperviſuls & ſeratintun — medicinarim, & tu. 


2 lionem per dictos Medicus ſeu aliquem corum bujuſmal: 
* 177 as A meer Reg e —＋＋ ſo- 
nant dand Lees & nend quotzes & quando * uergt, 
pro commodo & wiilitst borumdem ligebrum dilti 1: 
ta quod, punitio eorundem Medicorun utentium di 7 ate 
Medicinæ fic in præmiſſ delinquentium per fines, amerciaments 
& impri ſonament corporum oy, & per alias 145 rationali- 
ie c guet extgiert _— ſaid Charter leni 
iin, Etqued 2 literarum pgtentium pr ad Joban 
 Chaumbrey Tho. Oc. & anne Homtines equſdem Facul- 
talts in Ga — 2 7 erpet foe 
Oulleg ium perpetuum. And afterwards, by Ac of Parliament 
(u 15 n.8. made A., (4) 14 H. 8. It was enacted; That the ſaid * 
3 int. 350 tion, and every Grant, Article, and other Thin 
"4 5 Ph i- ſail Lerregs Patents contained and ſpecified, ſhould war ap- | 
1 78 e gl granted, ratified and — Cc. in tam ample & | 
168, 1694 17 out poterit acceptari, cositari, her” og ry | 
ap mach» 246 hw Feet 4 ores And further it was enacted, 

1 Jones 361 cr. ſaid ſix Perſons named in che ſaid Letters Parents, as Prin. 
160. Cr. Car. ſhould ele& to them two others of 
256, Palm. 436- the\ſaid College, who ſhould be named Eletti, and that the 

 » faid Elec ſhould chooſe one of them to be Preſident, as by 
the ſaid A appears: Hoa Giachet,Inhay, pleadad.the 28 
ONT t Mar: &: 9 Y r Mars, by which it is Tg Dory = vb Yuedene conceſſ 
Tg i- ger Luerast Fatentes de i 71 
mg het . Rego Medici: London. — 
— 2135 215, Ne in ta dem conceſſions . approberentur, pt roars fai. 
52 e per — Porltam'; in gonfideratiunt 
Cr Our 333 attitas fuit authorutate; eguſdem Parliaments. . 
4 Inft. 251, vet Patar Ach Parliaments in omnibus: articolu c 
2 clauſulzs i in codem content exxtunc e . 9 bun- 
i meren in —_— robore, Res further it was 


2 © 


351. 1 Jones var: 
Hs Car. 237. 


- »4 
is _ -” 
* a« as A. 2 Wa r mim r 


uirevers. rad Tho. Bonham 2 minus ſufficiens 


fand. Et quia pred Thomas Bonham 


Er 


ir comms. pr 


. . . wu . . m ‚ ND ET TWP TFT ESD TTTS 


Pant 35 Doctor dae 000. 5 
2 5 5 the Þr 


ut of the College 


3 for . 


1 be... 


a Brin 


L and enders and Tran 
re 46,6 the ſaid "Fecnley, Ay ar commit any 4 
8 er art n Diſobetiqnte, 
Article or Clauſe contained in the Grant of 
Gaol or — within the fame diy (the 

| ondon : except ) | that then from Time 2 

oler or Keeger, &c. 7 receive, 8c. ſuch Per 
5 Ne. 41 Jane L keep at hid Chayge, 
Bail or Maingriz+, until ſuch Time 4 ſuch Offender o 
9 be diſcharged of the ſaid Impriſonment 
— e Errors 6+ ſhall he thereunto authoriſed, 
ſuch Warden, Gaoler, 8c. doing the 
by) My ond } 25 the double of ſi 
15 17 as ſuch, and Offenders Fel be affeſſed 16 
by ſuch as the ſaid Leanne and lte ſhall ah Teas 
foreſaid, ſo that the Fine and Amerciament be not at gy « one 
Time gboue th Sow 20 J. the one Moicty to the King, the 0+ 
0. the Prefdent and College, æc. And further 
ihe id Thomas Bonham, 10 April 1606, withe 

in London, againſt the Form of the ſaid Letters Patents, af 


the faid Ads, exercebat ariem Medicinæ non ad imiſſus per _=_ | 


teres pred” Prafidentis & Collegii illo eorum communi 


Medicine exercend. By force of which, the ſaid” Thoma! 


Bonham 30 April 1606. was 1 10 Lonon by the - 


Cenſors or Governors of the College, ad c 

oth & Cenſor' fue Gubernatorib Collegii: r 2 
5 Day of April next —— | 

js examinend.. ar which Da the ſaid Thames P 

e the Preſident and Cenſors, and was examine 

de ſcientze ſus in facultate ſus in Medic 


222 enter in rad arte medicine e els 
i - ſuper examnaiionem pred nt” 

| pr gage ** — 2 ad mi- 
Bonham multories ante tunc 


niſtrand ac pals: 
— ad . — adi niſl rand 

em medici unum men 
amplius foft talem — — — illam in Lond' 2 


ne licentia, c. ideo adtunc c ibid confderatum ſuit per rad 


Naſdent & Cenſores, puad præd Tho. Bonham pro 2 
Gientts Q cont 


"fu Juis pred? anerciarelw 10 100 8. iy 


OMfineret, = inventut rn * 
E , Dn > 1 abend 


7 


the faid- 


— 


2 Fines and A. 


ad avtem 


fic exammatus © 


* — & Conſurer, de 4 


Prefilent' & Collegii per, een & deiperpi : 


* 
- 


be enatted\ in this preſent Perliam. 


CY 


gs 


"7 


fa) 2 Brownl, 
251 262» 


aid T. Bonham 30 Oflo. 1 
| dick, and the ſame on he was ſummoned by the Cenſors to 


* % 
| K "TVET I 2 
2 | 8 « 
1 d 
N 


De Bomm A' Caſe. * PART Vi. 
enn iriendi in Carcerem j in præmiſſer delinqurret. And that the 
bod. within London did Pease Phe 


appear before the Preſident and them, 22 Offob: then next fol- 


_ lowing at which Day Bon ham made Default: Ides confideratum 


Fuit per prad Con ſorer, that for his Diſobedience and Con- 
tempt he ſniould be ameroed to 10 l. and that he mould be ar- 
reſted and committed to cuſtody; and afterw. / Novem. 1606. 
the ſaid T. Bonham, at their Aﬀembly came before the Preſi- 
dent and Cenſors, and they aſked him if he won ſatisfy the 


. College for his Diſobedienoe and Contempt, arid ſubmir 


himſ. to be examined, and obey the Cenſure of the Colle 

who anſwered, That he had praiſed and would practiſe Ply: 
fick within London nulla 4 Collegit' petita venia; and that he 
would not ſubmit himſ. to the Pre ent and Cenſors, and af. 
firmed, that the Preſident and Cenſors had no Authority over 
thoſe who were Doctors in the Univerſity; for which Cauſe, 
the ſaid 4 Cenſors, wary Set? Dr. Moundfort, Dr. Argent, 
and Dr. Dun, then being Cenſors, or Governors, pro offenju & 
inobedientia præd adtunc & ib ordinaverunt & decrevernnt, 4d 
Fred” T. Bonham in carcerem mandaretur ih reman ſur” quouſque 
ebindes fer Nęſdent & cenſores, ſeu gubernatores Cullegii pred 
fro: tempore exiſten deliberaretur, and there then by their War- 
rant in Writing, under their Common Seal, did commit the 
Plain. to the Priſon of the Comprer of London, 8c, 4 ſq; balli- 
0 foe manucepti-ad\Culagin & oners if F. Bonham, donec 
fred: T. Bonham per præcept B gg Cen ſor Collegii præd 


| Soc foul on} ſuor? [aberatus et; and Ds. Atlins then Preſident, 
- and the 


the.Gamntors, and Bower and Taylor as their Servants, 
and, Commandment of che ald Preſident and Cenſors, 
ai Plain, with the Warrant, to the Gaol, Cc. which 
mpriſonm.” The lait. replied and ſard; That by 
ot 14 H. 8. it was further enacted, Aud "where 
Dance ſc of England, ont of London, it 4s nit "like to 
Men able fuſficrent yi £examme (afler the *Statute) 
ſhall be-admitted to exerciſe Phyfch in them, that it way 
forth be fufferet 2, Piet Wag, England, 
orth. ered to exerciſe or prathife Phyſet throngh England, 
until ſuch Time that he Late wm — by theſaid Pref 
dent and three. ds ſaid Elelli, and to bave from them Letters 
Laffimonial of their approving and examination, Except be be « 
(iraduate of Oxford or Cambridge, which have wceompliſpcd «ll 
Things for his Farm without any Grace : and that the Plaintiff, 
Anno. Dom. 1505. was a Graduate; ſea Doctor in the Uni- 


verſ, of Cambridge, and hadaccompliſhed all Things concern- 
ing his Degree for his Form without (4) Grace, by Force 


whereof he had exerciſed and practiſed Phyſick within the Ci- 


ty of London until the Defend: had impriſond him, &. upon 


\Vhich the Defen, demur d in Law. And this Caſe was often 
4 n — * p argued | 


— 


— 


2 2 


E — >  * *S wy a wa 


- tr ACS... Bon ae DX, a. 
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Mer VIII. Dr: Bonnan's Caſe, _ 132186 


argued by the Serjeants at Bar in divers ſeveral Terms; and 


no this Term the Caſe was 9 the Juſtices, and the. 


effect of their Arguments who argu the Plaintiff 
which was divided into three Parts) ſhall be firſt reported. 
firſt was, Whether a Dr. of at — of the one Univer- 
ſity or the other, be by the Letters Patents, and by the Body 
of the A& of 14 H. 8. reſtrained from practiſing Phyſick with- . 
in the City of London, c. The ſecond was, If rhe Excep- 
tion in the ſaid; Act of (a) 14 H. 8. has excepted him or not. (0 1 & 25 H. 8. 
The third was, That his impriſonment was lawful for his ſaid ©” 


Diſobedience. And as to the firſt; they relied upon the Let- 


ter of the Grant, ratified by the Raid AR ot 14 H. 8. which 


- in the Negative, ſc. Nemo in! ditte civitate, &c. exerceat 


lictam facultatem ni ad hoc per præ ict Prefidentem & commu- 
nitatem, &c. admiſſus fit; &c. And this Propoſition is a general 
Negative, and (v) Generale dittum ſt general iler intelligendum; 2 n 
and nemo excludes all; and therefore a Doctor of the one U- 2 Inf. 5. 
niverſity or the other, is prohibited within this Negative Hard. 303. 
word Nemo. And many Caſes were put where negative Sta- 

tutes ſhall be taken ſricdte & exclufve, which 1 do not think 

neceſſary to be rec ited here. Alſo they ſaid, that the Statute | 

of (c) 3 H. 8. c. 11. which iu Effect is r by this Act of ( Raftal. Phy- 
(% 14 H. 8. has a ſpecial Proyiſo for the Univerſities of (J 14k 15 us. 


Camiridge and Orford, which being here left out, doth de- 25. Ralls 798. 


clare the Intention of the Makers of the Ad, that they did d phyſician 3. 
intend to include them within this general Prohibition, Ne. 2 Bulftr. 183, 


10 in Aa Civitate,/8c. As to the ſecond- Point they ſtrongly 14% 17, 143. 


held, That the ſaid latter Clauſe, And where that in the Die- 2 fl. 246, fe 


ſs of- England ont of London, &c.. this Clauſe, according 251. Cr. . 
to the Words; extends only to places out of London, and ſo Ge 169, 


much the rather, . becauſe they provided for London before, paim. 486. 


Nem6 in difte/Civitate, &c. Alſo the Makers of the Act, put a KA. 15. 


Diſtinction betwixt thoſe who ſhall be licenced to practiſe Phy. =__ -. 
ſick in London, &c. for they ought to have the Admittance Ae 


and Allowance of the Preſident and College in Writing, un- 
der their common Seal; but he who ſhall be allowed to prac- 


tiſe Phyſick throughout England, out of London, ought to be 


examined and admitted by rhe Preſident and three of the E- 


leck, and ſo they ſaid, that it was lately adjudged in the Kings 


Bench, in an Information exibited againſt the ſaid Dr. Bonham 


for practiſing Phyſ. in Lon. for divers Months. As to the third 


Point they ſaid, That for his Contempt and Diſobedience bef. ge , 
them at their Aſſembly in their College, they might well com- v. II.. Reg. 8, 


mit him to priſ. for they have Authority by che Let. Pat. and 272, 173, 2:2, 


Ad of Parliand theref. for a Contem. or Miſdem. bef. them they 2%, 3, hs 


may commit him. Alſo the Ac of (e) 1 Ai. has giv. them Power 2 Jones 263. Cr. 


Ar. 257, Cro. 


to commit them for every Offen. or Diſob. contrary to any Artic. Jac. 121. 4 lat, 


or Qauſe contained in the faid Grantor Act. But there is an expre. 2 he 2 , 
neg. Artic, in the ſaid Grant, 14 ratified by the Act of 19 1 266; Cafe l. 
3 i 4 Nuo 8 


* 


_ in chls'Caſe ; wherefore they concladed againſt the 


onde Univerfity or the other, u. was not within the 


fore he 
Commendation of the Doctors of - Phyſick of the College 
in Landon, and fomewhar' (as he conceived)-in Derogation of 

the Dignity of che Doctors of the Univerſities, he firſt at- 


— 


Mun in dilhe Givitate; 8c; exerceat, &c. and the De- 


in . nes of one Month, and — 
the . Aerie has authoriſed 'them to impri 


He 

But it was argued by Cote Chief" Juſtice, Warburton _ 
Raste Juſtices of che Common Fleas, — contrary. And 
Daniel 9 —— That a — Phyſick, of the 


of the AQ; and if he was within the Body of the A&, tha 

he was excepted the ſaid" latter Clauſe 3 but Warburion — 

945 againſt him for both the Points; and the Chief Juſtice 
d not ſpeak to thoſe two becauſe he and Warburton 

and Denzel agreed, that this Action was clearly maintainable 


for two other Points, and therefore in this Action the Chief 
Juſtice omitted to ſpeak to the ſaid two Points; but to two 


other Points, he and the ſaid two other Juſtices, ' Warburton 


and Herial, Aid ſpeak; ſc. 1. Whether the Cenſors have Pow. 


er, for the Cauſes alledged in their Barr, to ſine and impriſon 
the Plaintiff. 2. Admitting that they have Power to do it, 
if they have purſued their Power. But the Chief Juſtice, be- 
argued the Points in Law, becauſe much was ſaid in 


tributed much to the Doctors of the ſaid College in London, 


and confeſsd that nothing was ſpoke in their Commendation 


which was not due to their Merits; but yet that no Compari- 
ſon was to be made between that private College, and any of 
the Univerſities of Cambridge and in no more than be- 


tween the Father and his Childre „the Fountain and 


the ſmall Rivers which deſcend re it; the Univerſity i is 


rin diffunduntur : But it'is true, Nun quam 


Alma (u) mater, from whoſe Breaſts thoſe of that private 
College have fucked alftheirScience and Knowledge (which 
1 acknow,"to be great and profound) but theLaw faith, Ere- | 


en The Univerſity-is the Foun- 
— tanguam rivnli, 


'; ft petere f fontes quam 
ntabrigiæ & Oxonie 


beſcit lex filios caftigure 
tain, and that and the like private Colleges 


which ſtow from the Fountain, & mel: 
- ſeflari rivulor. Briefly, Atademie (b) G 


_ ſunt Athene nofire ——— ſoles, oculi & anime re nh 
copia — lewd. | 


unde Religio, bhumanitas, & doctrina in omnes gui parte 


toric, quis nunquam deficiet materia — and — thoſe 


— * 


 Unjverſiies . and excel all private Colleg leges, n1um in- 


And it'was obſerved - 8: in his 


ter viburna cupreſſus. 


said Let. Pat. and the K. and the Parliam. in the ARof 14 H. 8. 
in mak ine of a Law concer. Phyſicians, for the more Safery and 
Health ot Men, therein follow the Order — ood Phyſic ( _ 
2 Y renn. (Jen enim amn bertel cenſctur babere i in 4 rinio pett 


fe tor edi 7 


D Bosna“ Caſe: PART VII: 
. have pleaded; that the Plaintiff ——92 Phy. 


a .... — "ti. 1 — KEE 0 


as. ks ec th 


* 


Pan VII. Dr. BoNHAM's Caſes I —_—_ 


Able, remevens, (4) & promovens ; remavens r N 


fran en ad mdf And therefore five manner of Perſons * 

(who more hurt the Body of Man than the Diſeaſe: itſelf... one, * 

of which ſaid of one F their Patients, 9 mar bum i ici. | 
dit in wedicwn) are to be removed; 1. 1 „ gui: 
7 7 ie (b) auaruie- ſue pn; — | - 

ee 3+ mglitinf. te merarii, 5. len 

— other Part, five manner of Perſons were ta be 

d, as —_— by the ſaid Ad, ſc. thoſe who were, 


3- diſcreet. 4. +: grown Learned. F. pro- 
= . d it Was well Or ined, That the Pate 
jon 0 Prack Fey be profound, ſad, diſcreet, Cc, and 


not Youths, who have no Gravity and Experience ; for as 
ang faith, (c) iu juvene Theologo conſeientie detrimentam, in () 2 Bron. 
jene legifta bur ſa detrimentum, in juuene Medico — 
lnerementum. And it ought to be preſumed, N 
auy of the Univerſities to be within the 9 
- yrofuund, ſed, di ſereet, groundly learned, o_ ad 7 0 . Zr 
— . hay be Maſter of Arts (wh ne Boe 
Philoſophy) under the Study of ren Years, and cannot = 
Doctor in Phyſick under — ears more in the Study of 
Phyſick ; "ag that is the Reaſon that the Plaintiff is named 
in the Declaration Doctor of Phyloſophy, and Doctor of 6 
Phyſick, quis op ortet Medicum eſe 4 1 e (4) ubi nin ( Bron. 
4 defintt, Medicus i As to the tuo Points upon * 
which the Chief Juſtice, Worbwion and Daniel, gave Judg- 
_ 1. It was reſolved by them, That the ry Cenſors 
had not Power to commit the Plaintiff for wang of the Cauſes. 
mentioned in the Barr, and the Cauſe eaſon thereof 
ſhortly was, That the ſaid Clauſe, which gives Power to the- 
faid Co nſors to fine and impriſon, doth not extend to the 
perfor 1 Quod nemo in dicta Civitate, &c. exerceat dictam 
aeultatem, &c. which prohibits every one from proving: 
piick in London, &c. — Licenſe from the Preſident 
aud College; but extends only to puniſh thoſe who practi ſe 
Phyſick in London, pro delictis Jud in non bene (e) Tage a 2 Brownl, 
faciendo c wiendo facultate Medicine, by Fine and Im 
ment: 8o chat the Cenſors have not Power by the — 
2 and the Ad, to fine or impriſon any for praiſing 
Phyſick in Lo but only pro deliths ſuts in now bene exc- 
_ Ke. forall; and not good Uſe and Pradtice of Phy- 
And — was made manifeſt by fi ve A _ 
were called vivide rationes, becauſe had their Vigour, Y Godb. * 
und Life from the Letters Patents, andthe AQ itſelt ; and the l Kaffe b 
beſt () Expoſitor of all Letters Patents, and Ads of Parlia- . Wins 
ent, are the Let. Pat. and the Ads of Parliam. themfelves, (3) 3 Co: f. x 


hr W 1 e ( all the Parts of them 80g 28 
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two abſolute, perfect and diſtinct Clauſes, and as Parallels, 
and therefore the one did not extend to the other; for the 


cerning Fine and Impriſ. is Parcel of t 
Quauſe prohibiting the Practice of Phyſick, Cr. comprehends 


other Moiety to the 
tiſes Phyſick in London incurs, although he practiſes and 
uſes Phyſick well, and profitably for the Body of Man; and 


menta corporum ſuorum, 


Time, but at what Time ſoever he miniſters Phyſic 
ne, c. he ſhall be puniſhed by the ſaid ſecond Branch: And 


jy the Act to bar any one of his own Phyſician; and when ht 


a 5 
, 


D Bo. I Caſe, Pant Vi 
ogether, (a) Ofiims Statuti interpretatrix eft (omnibus parti. 
42 et tow Sener; _ 0 n ni. 

# un aAliqua HParticala 0 ſud ier. 
vel re e, The firſt 1 — 9 | 


ſecond begi n wg 8 con- 
auſe. 2. The firſt 


four Certainties: 1. Certainty of the Thing prohibited, ſe, . 
Practice of Phyſick. 2. Certainty of the Time, ſc. Practiſe 
for one Month. 3. Certainty of Penalty, ſe. 5 J. 4. Cer. 
tainty in Diſtribution, ſc. one Moiety to the King, and the 
Co ege; and this Penalty he who prac- 


on this Branch the Information was exhibited in the King's 
Bench. But the Clauſe to puniſh delicta in non bene exeguen-, 
do, Sc. on which Branch che Caſe at Bar ſtands, is altoge- 
ther incertain, for the Hurt which may come thereby may 
be little or great, leve vel grave, exceſſive or ſmall, &c. and 


therefore the King and the Makers of the Act could not, for 
an Offence ſo uncertain, impoſe a certainty of the Fine, or 


Time of Impriſonment, but leave it to the Cenſors to pu- 


niſh ſuch es, ſecundum —— deli, which is in- 


cluded in theſe Words, 725 es, amerciamenia, impri ſona- 

per alias vias vationabiles & con- 
. 2. The Harm which accrues by non bene excquend, 
concerns the Body of Man; and therefore it is reaſonable 
that the Offender ſhould be-puniſhed in his Body, ſc. by Im- 
priſonment; but he who practiſes Phyſick in London in a 
good Manner, altho he doth it without Licenſe, yet it is not 


any Prejudice to the Body of Man. 3. He who practiſes Phy- 


fick in London, doth not offend the Statute by his Practice, 

unleſs he practiſes it by the Space of a Month. But the Clauſe 

of non bene exequendo,” &c. doth not preſeribe or 2 
non be- 


the Law hath great Reaſon in making this Diſtinction, for 
divers Nobles, (e) Gentlemen and others, come upon divers 
occaſions to London, and when they are here they become 
ſubject to Diſeaſes, and thereupon tiiey ſend for their Phy- 
ficians in the Country, who know their Bodies, and the 
Cavſe of their Diſeaſes; now it was never the Meaning of 


is here he may practiſe and minĩſtet to · another by two or (4) 
three Weeks, c. without any Forfeiture; for any one who 


practiſes Phyſick bene, &c. in London (altho he has not =_ 
. 5 m7 | > an 


err cA STE cc cc. 
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Mr vn Dr. Wand dis 4 Cafe, 
any Des Degree in any of the Univerſities) mall forfeit nothing, ve 


He practiſes it by the Space of a Month; and that was 
whe Reaſon, that the Time of a Month was put in the AR, 


The Cenfors can't be (a) Judges, n Parties; (.) Co. Li. 
= 


give Sentence or judgment; Minifters to make — — 89, 


ns and Parties to have the Moiety of the Forfei- 2 Brown, 265. 
uis 6) aliquis non. debet eſſe Fudex in propria cauſa, l, Co. IE. * 
5 in fun eft, aliquemt ſue rei N ; and one cannot 147.2. 
2555 255 Attorney for any of CO Dyer 3 
of Ay 8 H. 6. 19. b. 20. 4. 21'E. 4. 47. 4. To. 
Aa it 5 our Books, that in many Cafes, the Com- 
mon Fw Pl (e) control Acts of Parliament, 'and ſome- 2 7 Co. x 
times adjudge them ro be utterly void: For when an Act gd — 2 
of Parliapient is againſt Common Right and Reaſon, or re- » Brownl: 198, 
nant, or impothble to be performed, the Common Law rd. 44 
ll control it, and Adjudge ſuch Act to be void; and there- 
fore In 8 F. 3. 30. 4. b. Thowas Trevor's Cafe on the Statute f 
r. 2.6. 38. & Ait ſuper Chartas tap. g. Hrrie (4) ſaith, 8 E. 3. oh 
9 9 made againſt Law an Right, which thoſe 
who made them perceiving 5 volldd not put em in Executi- 


on; The' Statpte of W. 2. (e) c. 21. e Cound. Inſt. 4019 | 


erit bujuſmodi Frame et it is adjudged in - a 
W ) Cefſavit 42. U e was, Two Coparce-(/ 9 . 
Tenatit by Fey and Grin Rent, one Co- F. N. B r : 
Ne fad Hue'zhd br bot the Aunt and the Niece ſh 

not Pin in a Ceſſavet,” becapſe the Heir (g) ſhall not have a G) » ron. 

2 for the Ceffer in the Time of his Anceſtor, F. N. R. 185. N Neb 
289. N and therewith a rees Phew, Com. 110. 4. and the Rea- 2. 
ſon'is, becauſe in à Cæſſavit the Tenant before Judgment - 
my tender the Arrearages and Damages, cc. and retain 
tis Land, and that he can't do when the Hair brings a Ceſ- 
oy for the Celfer in the Time of his Anceſtor, for the Ar- 

rearahes incurred in the Life ot the Anceſtor do not belong 

to che Heir: and beca! it would be againſt Common Rig 3 
and Reaſon, the Common Law adj e the faid Act of Par- 
litment as to that Point void. The tatute ot (h) Carliſte, (69, 2 Inft. 
made "21210 35. E. 1. enacts, That the Ord: bf rhe Cifhertians, 581, 582, © 
and Augiftiner whothave a Covent and common Seal, that 
Won . 7” . be in the keeping of the Prior, who. {Ly 
K undet and 4 others of the moſt grave of the | 
Houſe, 10 char any CE DEP ke fealed with the common Seal, 
Which is not fo in keeping ſhall be void: and the Opinion \ 
of the Court, (in Ap. = H. 6. Annity 41.) was, that this 
Statute was 470 i) youd, for it is impertinent to be obſerved, (i) 2 Inſt. 588. 
for the Seal belag in their keeping; the Abbot car t ſeal any 3. Cl 1964 
— with it, and when it is in the Abbot's Hands, it is out 
o their keeping j na fatto; and if the Statute ſhould de 000 8 
obſerved, ev mmon Seal ſhall be defeated upon a fim- . Ini. 37. 


ple Smile, which Gn t be yer Note Reader the Words 


—— em 275 1 r ML; 1 ens quabus aliena- wry 
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WM .: 8 Ele, ann E. 1: (which.is ll 
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4 hd Pigs ein ebe omen 

; 25 loci cuſtad” depon', Cc. EH or ſau Ae, 
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ves LAtTiEs, 
| 455 8 | Juch Rents, Services, Cc. 
* it and adjudges i void as to 
[24 Seryiecs che Donor ſhall ve the — 2 Rentſeck, 
diſtrainable Each Right, for it would com- 
n . men t and Reaſon 2 7885 {s) King ſhould hold of 


Co 
20% or n 14. Elia. 3 * 
IJ 8 TE ri 


4 3 Gur. 8 Y Strewl1's Ca if any Add of Parliament grewonmy 
4 pen) ale or to have ans of all manner of Pleas ar ariſing be 
= — fore him within his 1 of D. yet he ſhall hold no Plea, 
3 Leon. 3 to which he himſelf is Ga ary; fora bath been ſaid, I 
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Are aliquem rei eſſe he ſhou d forfeit 
| Wn Mo. W the 755 1 ſhou'd be puniſhed for pra · 
Aiſing at any Time by the fecond Clauſe, rwo bre Abmdfte 
mould follow, 1; that one ſhou d be pu not only twice, 
4 | Dees (Don nas abi es 2 
I: non in1 an 
2 V e, Aich. uy, Ove Cook grouns K nit 2. It wou'd be ab · 
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"1 OF _— by the firſt ptactiſing for a Month, 

| In Co. 59-d. 3 not for a leſſer ti ro onlh by the 20 un. practiſing 

| 1 Roll. Rep. £ © he bed be — by 

1 Cawly 78. Roy not only for a Day, but at any time, 

j 12. 8 22- the firſt branch for one Month by the Forfeit. of 5 /, yn and by 
| Wins. Max. 695. the 2d, 153 Fine and Impriſ t, without Limitation for 


- — — 


— 
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every Time of the Month which he practiſes tt 
And all theſe Reaſons were proved by two grounds, or Mz 
| i xims in 5 1. ( 1 4 non . 2 
1 w 8 15 ue czaliter comp: 1 e - 
= k — Wt. al e Hill. 34. Elis. 75. 120. in Commun: Ban- 
91 — 2 co, was cited to this Pu e, where the Caſe in Effect Was, 
Hou 47 That A. ſeiſed of the Manor of Staple in Odibam in the 
1 County of Southampton in Fee, and alſo 6f other Lands in 
3 Bulſtr, 66, 185. Odiham aforeſaid in Fee, faffered a eng Recovery of al 
. Winch. ge . and declared the Uſe by Indenture, That the  Recovers 
Lane 69, 7 55, ſhould Rand ſeiſed of all the Lands 2 Tenements in 0. 
— 391. 27 W to the Uſe of A. and his W ife, and to the Hein 


| if his Body ee ee "thr th hel 
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Part VII 
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net, quis indiget: Vide 12 4- 10. the like caſe; But it was 


De. 


Dr. l 4 Cafe. 


ſhould ſtand ſeiſed to the Uſe of hi and to the Heirs ol 
his Body, and dyed, and the Wife ſurvived, and entred in- 
to the ſaid Manor 1 ce of the ſaid general Words 

But it * EN t * did 478 extend to the 4 


. 1 
8 = 


cog 
it comes af! — 
objected, That where by the ſecond Clauſe it was ranted, 
that the Cenſors ſhould have ſuperviſum & 1 core 
riblionem & guber nationem omnium & finguloruth Medi 
&c. they Power to fine and impriſon. To that it 
ſwered, 1. That that is but Part of the Sentence, for 
% entire Sentence it appears itt what * they 
have Power to puniſh, for the Words are, itionem eo- 
pro deliſtis ſuis in non bene exequendo, 8 nten- 
lite facultatez ſo that without Gueſtion all their Power 
to correct and puniſh the Phyſicians by this Clauſe is only 
limit. to theſe three Caſes, ſc. in non bene exequendo, facien- 
do, vel wendo, 8c. Alſo this Word punitionem, is limited and 
reſtrained b " theſe Words, ta quod punitio eorundem Medio 
corem, 8c. fic in premilſts aeli iguentium, &c. Which Words, 
ke in ny is deliquentien, limit the former Words in the 
firſt Fart of this Sentence, 4c punitionem cou pro delictit 
ſuis — bene exequends, &c. 2. It vou d be abſurd, That 
in one and the ſame Sentence the Makers of the Act ſhou d 
give them a general Power to puniſh without Limitation; 
and a ſpecial 22 ſhall puniſh in ane and the 
ſame — by 1B-Fliz, in a QuoWerranto . 
the Mayor and 5 of London, it was held, That (c) Car. __ | 
where a Grant.is-made to the Mayor and Commonalty, that * 
the Mayor for the Lime being ſhould have (c) plenum & in- 
Tegrum ſeritinium, gubernationem, G- correctianem omnium G 
finguloruns Myſterorum, &c, without ting them aux 
Court, in which ſhould be legal 1. 4 2 wes is tin goed E 
2 Search, whereby a Diſcovery ma Offences - 
and Defects, which may be — the 4 in any -. 
t, but it doth-not give, ve, nor can give them any irregu - . 
1 *  abſplure Power to correct or puniſh voy gh en 


* * 


* | Dr. Bon Cafe: Part VIII. 
Subjects of the Kingdom at their Pleaſure. 2. It was Objed - 
ed, That it is ineigent to every Court created by Letters 
Patents, or Act of Parliament, and other Courts of Record, 
to puniſh any Miſdemeanor done in Court, in Diſturbance 
or Contempt of the Court, by Impriſonment. To which 
it was anſwered, That neither the Letters Patents nor the 
Act of Parliament has granted them any Court, but only 
an ( ) Authority, which they ought-to purſue, as it ſhall 
be afterwards ſuid. 2. If any t had been granted them, 
they could not by any incident Authority implicile granted 
A them, for any Miſdemeanot done in Court, commit him 
ro Priſon without Bail or ARID, till he ſhou'd be by 
the Commandment of the Preſident and Cenſors, or their 
Succeſſors, delivered, as the Cenſors have done in this Caſe. 
: 3. There was not any ſuch Miſdemeanor for whi. any Court 
might impriſon him, for he only thewed his Caſe to them, 
which, he was adviſed by his Counſel, he might juſtify, 
| which is not any Offence worthy of Impriſonment. The 
The Second Second Point was, Admitting that the Cenſors had Power 
_ . by the AR, If they had purſued their Authotity, or not? 
it was Reſolved by the Chief Juſtice, Warburton, and 
aniel, that they had not purſued it for ſix Reaſons. 1. 
By the AR, the Cenſors only have Power to impoſe a Fine, 
or Amercement ; and the Preſident ' and Cenſors impoſed 
the Amercement of 53 J. upon the Plaintiff. 2. The Plain- 
tiff was ſummoned to appear coram Prefidente & Cn ſoribut, 
Sr. & non. comparuit, and therefore he was find 10 l. where- 
as the Preſdent had no Authority in that Caſe. 55 The 
Fines or Amercements to be impoſed by them, by Fo 
the Act, do not belong to them, but to the King, for the 
King had not | wry the Fines or Amercements ro them, 
and yet the Fine is appointed to be paid to them, in pro- 
_ aims Comitits,. and they have impriſoned. the Plaintiff for 
Non-payment thereof. 4. They ought to have committed 
the Plaintiff preſently, by Conſtruction of Law, although 
3 that no 1 be limited web nag on as in the your of W. 
5 3 ont. 379» 2. cap. 11. (b) De Servientibus, Ballivis, &c. qui ad compo- 
$4 is den 2d ria &c. cum Dom bujuſmod: 22 
Raſt. Account 2. Jrderjt eis #uditores compoti, & contingat if ſos in arrearagiis 
per compotum ſuum omnibus allocatis & allocandis, arreſten- 
ru corpora corum, & per teſtimonium auditorum equſdem com- 
Poti mittantur & liberentur proxime 28 Domini Regis in 
Peoertibus alles, &c. In that Caſe, although no Time be li- 
( Poſtea — mited when the Accomprant ſhall be 1 yet it 


2 uff 38 | — 81 be done (c) preſently, as it is held in 27 H. 6. 8.4. 
an 


2—.— 230 the Reaſon thereof is given in Fogeſſs's Caſe, Plow. Com. 
— 9 17. b. that the Genera. of the Time Thall be reſtrain. to the 


curion 125. F. Pre; Time, for the Ben. of him upon whom the Pain ſhall be 
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Caſe. And a Juſtice () of Peace upon View of the Force, (. Brownl. 
ought to commit the Jede preſently. 5. For as much 55 Beto. 


as the Cenſors had their Authority by the Letters Patents cap: 5. 


and A of Parliament, which are high Matters of Record, 
their Proceedings ought not to be by Farol, & eo porius, be- 


e they claim Authority to fine and impriſon, and there- 
ore ik judgment be given againſt one in the Common © 
Pleas in a Writ of (b ) Recaption, he ſhall be fined and (e) Antea g. b. 
impriſoned; but if the Writ be Vicontiel in the County, 43. b. F. N. B. 
there he ſhall not be fined nor impriſoned, becauſe 4 Writ 73. d. 


l the Court is not of Record, E. N. B. in Recaption; ſo in 


N. B. 47. 4. A Plea of Treſpaſs vi et arms doth not 
lie in the County Court, Hundred Court, Cc. for they k 
can't make a Record of Fine and Impriſonment; and re» 
gularly they who cannot make (c) a Record cannot fine (. Anea fo,  _ 


and impriſon. And therewith agrees 27 H. 6. 8. Book of 3 was 


Entries, Tit. Account, fol. — The Auditors make a Record 10 Co. 103. . 
when they commit the Defendant to Priſon; A Juſtice of 

Piece upon View of the Force may commit, but he ought 

to make a Record of it. 6. Foraſmuch as the AR of 14 

H, 8. has given Power to impriſon till he ſhall be deliver- 

ed by the Preſident and the Cenſors, or their Succeſſors, 

Reaſon requires that ir ſhou'd be taken ſtrictly, for the Li- 

berty of the Subject (as they pretend) is at their Pleaſure: 


And this is well proved by a Judgment in Parliament in ob 


this very Caſe ; For when this Act of 14 H. 8. had given 

the Cenſors Power to impriſon, yet it was taken ſo lite- 

rally, That the Gaoler was not bound to receive ſuch as 

they ſhou'd commit to him, and the Reaſon thereof was, 

becauſe they had Authority ro do it without any Court: | 

And thereup. the Stat. of 1 Ma. (d) cap. g. was made, that ( 2 Brownl. 

the Gaoler ſhould receive them upon a Penalty, and yet none 337 Raft. P. 

can commit any to Priſon, unleſs the Gaoler receives him :7: Lit. Rep. 169, 

But the firſt Act for the Cauſe aforeſaid, was taken ſo lite» 213, 248; 245, 

rally that no neceſſary . Incident was implied. And where ie. 35%. Cr. 

it was ob jected, that this very Act of 1 Mar. cap. 9. has 355. 1 Jones 363. 

enlarged the Power of the Cenſors, and they urg d it upon S 118. 4luft 

the Words of the Ac; It was clearly. reſolved; that the 

faid Act of 1 Maria did not enlarge the Power of the 

Cenſors to fine or impriſon any Perſon for any Cauſe for 

which he ought not to be fined and impriſoned by the ſaid  - 

AR of (2) 14 H. 8. For the Words of the Ad of Queen © f. Kal. 

Mary are 11 5 to the Tenor and Meaning of the ſaid $98. 4 Toft-251. 
5 


1 J : ' I 
A#: Allo, ſhull ſend. or commit any Offender or Offendors Nef Protcians 


cle or Clauſe contained in the ſaid Grant or Att, to.any Ward, 515, 446, 3122 
Gaal, &c, But in this Caſe Bonham has not done any ching . 


which appears within this Record, contrary to any Article 121, . — — 


or Clauſe contained within the Grant or Act of 14 H. 8. Cr. Car. 236. 


Allo the Gioler who refuſes ſhall forfeit the double Val, of .. 


* 
- 
. 
„ 
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for his or their Offence or Diſobedience, contrary to any Arti- Lit. Rep. 165, 


Is _ 7 - 


8! | Doc Bona! 7 Caſe. Pare VIII. 

* me Fines and 8 chat 22 Offender or diſobedi · 
ent mall be aſſeſſed to pa proves that none ſhall be 
Led by u Gele by 12 the AQ of 14 H.8, but 
de who may be lawfully fined or amerced by the AR of 14 

eee appears, And eee der the Replication 

appears. admi t tion 

de not material, and the Defendants have demurted upon 

it; yet koraſmuch as the Defendants have confeſſed” in the 

Burr, that they have impriſoned the Plaint. without Cauſe, 

the Pnintif 4 have Judgment : And the Diffetence is 

00 cr. he. when the Plaintiff (e) replies, and by his R ew it ap- 
| 23 that he has no Cauſe of Action, there he ſhall nevet 
. dr pay gment: But when the (60 Barr is inſufficient in 
- gat. 62 Marrer, or amounts (as this Caſe is) to a Confeſſion of the 
Sede hr Teint of the Aon, and the Plaintiff replies, and eus the 
d Truth of the Mat. to enforce his Caſe, and in Judgment ot 
Game Ua it is not material, yet the Plaint. ſhall have Judgm. for 
Boy Fam: 287. it is true that ſometimes the Declaration ſhall be made good 


ole 


S a SEAS DEE ORE Ou,  —_— 


2527. 2 Lalltr „ by the Barr, and ſometimes the Barr by the Replieat. and 
Antea 2 * ** ſometimes the Replicarion by the Rejoynder, c. but the 
Sd. 33 Difference is, when the Declaration wants Time, Place, or 
2 by 25-7 other (e) Circumſtance, it may be made good by the Batr, {0 
Cr. Car. 209. , of the Barr, R cation, Oc. as appears in 18 E. 16; 
Co. l. 708+ „ But when the laration wants | Subſtance, 10 Bart can 

make ir good, ſo of the Bar, 8 Oc. * there | 
with agrees 6 E. 4. 2. 4 1 wat | notes there Dich 
Cole. Vide 18 E. 3. 34. b. E. 37. 12 Be: 4.6. 6 H. 7 
10. 7 H. 7. 3 4. 24. 1 t when Plaintiff makes 
Fu nder, &c. and therehy it appears, that 
upon the ec. the Plaintiff has no Cauſe of Addi 
k on, he 3 e Judgment, although the Barr or Re- 
. joynder, &c. be infufficient in Vater, r the Court ought 
ro judge upon the whole, Record, and — one ſhall be iu. 
Asie 35+ tend. to make the beſt of his own Caſe. Vide (d) Ridgews)' 
. Cuſe, in the 3d part of my Reports $2 b. and ſo cheſs. Diffe 
E-” . rences were refolyed and; adjudged between * Kendal ind 
Meter Mich. 25 K 26 Elia. in the King's Bench, and Mi, 
©3 Co. 52. b 29 & 30 Elis. in the ſame Court, between (eg) 2 and 
| I Leon. 242. Burbry, And Coke Chief Juſtice, in the Concluſion Tf his 
= Argument obſerved feven Things for the better Ditectiot 
| ESD of the Prefident and Commonalty of the ſaid College fot 
1 the future. 1. That none can be puniſhed for ptatifing 
: Phyſick in London, but by Forfeiture of 5 l. by the Mont), 
wick is to be recovered by the Law. 2. HF any pradiile 
. Phyſic k there for a' leſs Time than a Month, that he fhul 
forkeit noth. 3. If any Perſ. prohibited by the Stat. offend 
n non bene ee, &c. they may pun; him accord; to the Stab 

- within the Mo. 4 Thoſe who they may com. to pri. | by tht 
Py Ances l. 2e. Stat. ought ta be comm. () preſently. N 
—— — Det. 16. Br. c. 155. Br. Faux ——— 12. 3 Bulſtr, 139 
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VIII. Docter Bonnam's Caſe. ne” 
ſet, according to the Statute, belong to the King, 6. They © 
can't impoſe a Fine, or Impriſonment without a Record 
it. 7. The Cauſe for which they impoſe Fine and Impriſon- 
ment ought to be certain, for it is (2) traverſable; For al- () 2 Brownl. 
though have Letters Patents, and an Act of Parlia- 432. — 
ment, yet becauſe the Party grieved has no other Remedy, 
neither by Writ of Error, or otherwiſe, and they are not | 
made Judges, nor a Court given them, but have an ( Au- 6) Antea 119% 
thority only to do it, the Cauſe of their Commitment is 
traverſable in an Action - falſe R brought 5. 1 
unſt them; as upon the Statute of (c) Bankrupts, their (13 El. cap. 
Warne is under the Great Seal, and by A& bf Parlia- * n 
ment.; yet becauſe the Party grieved has no other Reme- 
dy if the Commiſſioners. do not purſue the Act and their 
Commiſſion, he ſhall traverſe, that he was not a Bankrupr, 
although the Commiſſioners affirm him to be one; as this 
Term it was reſolved in this Court, in Treſpaſs between 5 
Catt (d) and Del abarre, where the Iſſue was, whether Will, @ 41nft. 277. | 
Cheyny was à Bankrupt or not, who was found by the Com- 

iflioners to be a Bankrupt 4 fortiori in the Caſe at Bar, 
the Cauſe of the Inipriſonment is traverſable ; for other- 
wiſe the Party grieved may be perpetually, without juſt 
Cauſe, impriſoned by them: But the Record of a Force 
made by a Juſtice of Peace is not traverſable, becauſe he 2 
doth it as Judge, by the Statutes of (6) 15 R. 2. and 8 H 15 R. . 
6. and ſo there 1s a Difference when one makes a Record Ag. . * 
s 4 judge, and when he doth a Thing by a ſpecial Au- 
thority, (as they did in the Caſe at Bar) and not as a 
Judge. And afterwards, for the ſaid two laſt Points, Judge- 
ment was given for the Plaintiff, nulla contradicente, as to 
them. And Þ aequainted Sir Thomas Fleming, Chief Juft. | 
of the King's Bench, with this Judgment, and with the 
Reaſons and Cauſes of it, and he well approved of the | 
jadgment' which we had given: And this is the firſt Judg- ' 2 
ent on the ſaid Branch concerning Fine and Impriſon- 
ent which has been given ſine the making of the ſaid 
harter and Acts of Parliaments, and therefore I thought it 
orthy to be reporte ] and publiſhed, 8 wy 
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© The CASE of the City of London 


AN Habeas Corpus was directed Aich 7. Jacobi, out of 
1 1 7 FN, this Court, to the Mayor, Aldermen, 254 Sheriffs of 
= J Bulk. ä don, to have the Body of Fames . oner, who was ar- 
Nr. pi x WR reſted in London, and remained in the Cuſtody of them, or 
| 479» 480, ſome of them: Sir Thomas bel Knight, Mayor of Lo- 
don, and the Aldermen, and Sebhaſtian Harvy. and Wallian 
Cokein, Sheriffs of London, make ſuch a Return, That the 
City of London eft antiqua Crvitas, quodque in eadem Civitate 
talis babetur, & A ſeto tempore cujus contrarium memoria himi- 
num non exiſtit habebatur con ſuetudo, fta & approbata, 
VIZ. quod f ali guæ con ſuetudines in dilts Groitate obtens' G 
probat' in al 44 parte difficiles fue defethive exiſtent, ſa 
extiter aut aliqua in eadem Croitate de novo emergent!s 
remedium prius non exiſtit ſeu extiterit ordinat emendations in. 
Algeant fue indigerunt, Major & Aldermanni Civitatis fred 
Pio tempore exiſtent de aſſen ſu Communitatis ejuſdem Civitas 
G) 2 Bromnl. remedium (4) con bone fide: & ration: con — 2 con 
344 285. m. i wtilitate vm ditt Civitatis, & aliorum fidelium Dt 
; mini Regis nunc & progenitorum; ſuorum ad eandem confluent 
—_ poſſint & potuerunt ordinar guoties & quando eis Vi 
tur expediri, dum tamen ordinatio bujuſmodi Domino N 
nunc & progenitoribus ſuis, & populo ſuo utilis, & bone fits 
. conſona ft rationt, Et ulterins firnificamus quod dle 
con ſuetade & omnes alia conſuetudines Civitatis — 
IE Nh | temp 
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paar VIII, The City of London's Caſe. - © 1 
tempore pred”, Kc. tate, Authoritate Parliamenti Domini Ri- 
chardi nun Regis Anglte Sccundi poſt Cunsucſſum, apud 
Weſtm ann regni ſuit (a) ſeptimo tent tunc Maori & (%) 2 brown. 
Cmmunitets ejuſdem Ci vitatii & ſucce ſſoribus ſuis ratiſicat & , 285. 


confirmat „ Et nos prafat Major & Aldermanni ac 
Vie St Lond pred” Lox certificamus, quod in Conmuni 
Concitto tent ſecundum con ſuetud Civit Lond' in Cemers 
Guild-hald' ejufdem Croitat decimo quinto die April' anno 
regni Domini noftr: Jacobi nunc Regis Anglia, &c. quarto, 
jer Leonardum Halliday, Militem, nup̃er Majorem Cipita- 
n Lond' pred, & ejuſdem Croitatis Aldermannot, de aſ- 

u Communitatis ejuſdem C vitatit in eodem communi concilio 
aſſemblat' evi ſerun dum pred con ſuetudinem Civitatts pred 


vdinat\, inactitat” & flabilit' fuit, modo & forma, prout in 


Ang! verbis ſeguit, viz, Where by the ancient Charters, 
Caftoms, Franchiſes, and Liberties of the City of Lon- 
don, confirmed by ſundry 
not being free of the City of- London, may or ought to ſell 
or put to Sale any Wares or Merchandizes within the ſaid 
City, or the Liberties of the ſame, by Retail, or keep any 


open or inward Shop, or dther inward Place or Room, 


for Shew, Sale, or putting to Sale of any Wares or Mer« 
chandizes, or for- Uſe ot any Art, Occupation, Myſtery, 
or Handicraft within the ſame. And whereas alſo Ed- 
ward, ſomerime King of England, of famous Memory, the 
Third of that Name, by his Charter made and granted 


wo the ſaid City in the fifteenth Year of his Reign, con- 


firmed alſo by Parliament, amongſt other Things granted, 
That if any Cuſtoms in the ſaid City before that Time ob- 


tained and uſed; were-in any Part hard or 1 or any - 


Things in the ſame City newly ariſing, where Remedy 
before that Time was not ordained, ſhould need Amend- 
ment, the Mayor and Aldermen of the ſaid City, and their 

ors, with the Aſſent of the Commonalty of the ſame 


City, might put and ordain thereunto fit Remedy, as often 


as it ſhould ſeem expedient to them, ſo that ſuch Ordinance 
would be profitable to the King, for the Profit of the Ci- 
tizens, and other his People repairing to the ſaid City, 
and agreeable to Reaſon. And whereas by Force of the 
lid Cuſtoms, Franchiſes, and Liberties, and of the Chart. 
laſt before mentioned, confirmed as is-aforeſaid by Parlia- 
ment, The Lord Mayor, Aldermen and Commons of the 
aid City did the 12 Day of October, in the Third Year of 
the Reign of Edward, ſometime King of England the 
Fourth, as 4 Thing: thought fir- and convenient for that 


Time (amonſt other Things) agree and ordain, That the 8 


ket- makers, Gold-wyer-drawers, or other Foreigners, 
contrary tothe Lib. of che ſaid City, holding open Shops 


in dv. Places of the City, and uſing (b) Myſt. within Nr (4) Cart.. 120. | 
4 * N R 2 | 


l 
- 4. 2 


22 


Acts of Parliament, no Perſon, 


4 
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— The City of London's Caſe. PART VII. 
fſaid City, ſhould not from thenceforth hold Shops within 


Mayor, Aldermen, and Commons of the ſame City did x. 
_ terwards, the 16 Day of May, in the 17 Year. of the Reign 


| Perſons. being eſtrange from the Liberties. of the ſaid City, 


and Coblers only excepted 


City, by the Chamberlain for the Time being, or oth, 


2 City and Liberties of the ſame, to the great Dercimen 
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the Liberty of the City aforeſaid ; but if they would hold 


any Shop, or dwell in the ſame Liberty, they ſhould dwel 
at Blench- Appleton, and there hold Shops, ſo as they might 


have ſufficient dwelling there. And where alſo the Lot 


of our late Sovereign. Lord of famous Memory, King Hen. l. 


dain, eſtabliſh, and enact, That no manner of Perſon ot 


from thenceforth ſhould hold and keep any open Shop 
within the faid City or Liberties of the ſame, neither with 
any Latteſſes before. nor yet without Latteſſes (certain nun- 
bers of poor Men occupying the feat of Botchers, 'Taylon, 
rs 1 Pain of Impriſonmen, 

and alſo to forſeit and to pay 40 5. to the Uſe of the Com- 
monalty of this City, as often as he or they ſhould do 
the contrary. And where alſo the Lord Mayor, Aker. 
.men and Commons of the ſame My did afterwards the 
20 Day of January, in the ſaid 17 Year of King Hey, $, 
4 iting that where at a Common Council holden the 16 
y of May in the 17 Year of the Reign of King H.8, it 
was ordained and enacted, That no manner of Perſon or 
Ferſons, being eſtrange from the Liberties of this Cit, 
from thenceforth ſhould hold or keep any Shop or Shops 
within this City or Liberties of the ſame, neither with 
any Latteſſes before, nor yet without 1 upon 
Pain of Impriſonment) further ordain and eftabliſh, That 
if any Perſon or Perſons, being Foreigners, ſhould hold 67 


and keep open any open Shop or Shops, as is aforeſaid, he " 
mould forfeit for every time ſo doing 40 5. to be levied i o. 


by Diſtreſs, to the Uſe of the Commonalty of the fail A. 


Officer of this City, . and alſo have Impriſonment by tte dhe 
Diſcretion of the Mayor and Aldermen for the Time being, Mo 
Now foraſmuch as divers and ſundry Strangers and fe. 4. 
reigners from the Liberties. of the ſaid City (nothing n- Pag 


garding the ſaid antient Charters, Fianchifes, Cuſtoms a W. 
4 5 of the ſaid City, and Acts and Ordinances herr ue 
tofote made according to the ſame, but wholly intending * 
their private Profit) have of late Years deviſed and puer 
Riſed by all ſiniſter and ſubtil Means how to defraud ie ber. 

ſaid Charters, Liberties, Cuſtoms, good Orders and Ou ok 
nances, and to that End do inwardly, in private and i din, 
cret Places, uſually and ordinarily ſhew, ſell, and put 9 Pla; 
fale their Wares and Merchandizes, and uſe Arts, Trade the 


Occupations, Myſteries, and Handicrafts within the faid 


Parr VII. Tue City of London's Ciſe. 

and Hurt of the ſaid City, who pay Lot and Scor, bear Of- 
fices, and undergoe other Charges which Strangers and o- 
thers nor free are not chargeable withal, nor will perform. 


For Reformation of which Diſorders, and for avoiding of 


ſuch Prejudice and Damage as thereby groweth to the 


Freemen of the ſaid City, and is now more of hte than 
was in any Time heretofore ſuffered, and to provide for 
the common Profit and of the Freemen and Citi- 
zes of this City; it is therefore by the Lord Mayor, Al- 
dermen, and Commons in this Common Council aſſembled, 
otdained and. eſtabliſhed, That no Perſon whatſoever (not 
being free of the City of London) ſhall at any Time. af- 


ter the Feaſt of St. Michael now next enſuing, by any Co- 


bur, Way, or Mean whatſoever, either directly, or indi- 
rely, by himſelf, or by any other, ſhew, ſell, or put to 
Sale, any Wares or Merchandizes whatſoever, by Retail, 
within the City of London, or the Liberties or Suburbs of 
the ſame, upon Pain to forfeit to the Chamberlain of the 
City of London for the Time being, to the Uſe of the 
Mayor and Commonalty, and Citizens of the ſaid City, 
the Sum of 5 l. of lawful Money of England, for every 
Time wherein ſuch Perſon fhall ſhew, ſell, or put to Sale 
any Wares or Merchandizes by Retail, within the ſaid 
City, Liberties, or Suburbs thereof, contrary to the true 
Intent and Meaning hereof; and it is further ordained 
and eſtabliſhed, That no Perſon whatſoever (not being 
free of the City of London) ſhall at any Time after the 
ſaid Feaſt of St. Michael now next enſuing, by any Colour, 
Way or Mean whatever, directly or indirectly, by himlelt 
or other, keep any Shop or other Place whatſoever, in- 
ward or out ward, for Shew or putting to Sale of any Wares - 
or Merchandizes whatſoever by Way of Retail, or uſe any 
Art, Trade, Occupation, Myſtery, or Handicraft whatſoe- 
ver, within the ſaid City, or the Liberties or Suburbs of 
theſame, upon Pain to forfeit the Sum of 5 li. of lawful 

dey of England, for every Time wherein ſuch Perſon 
Mall keep any Shop or other Place whatſoever, inward 
or outward, fo Shew, Sale, or putting to Sale of any 
Ware or Merchindizes whatſoever by Way of Retail, or 
uſe any Art, Trade, Occupation, Myſtery, or Handicraft 
wharſoever within the aid 


hereof: All which Pains, Penalties, Forfeitures and Sums 
of Money to be forfeited by virtue of this Act and Or- 
dinance, thall be recovered by Action of Debt, Bill, Or 
Hint, to be commenced and profecuted in the Name of 
the Chamberlain of the City of London for the Time being, 
in the King's Majeſt. Court to be holden in the Chamber = 
2 5 Hes OS + 3 : | 


City, or Liberties or Suburbs 
of the ſame, contrary to the true Intent and Meaning 


— 


123 Res. 


THY 


the Guild-Hell" of the City of London, befbre the Lord 


them which ſhall firſt give Information of the Offences 


hen „ herein contained to the contrary 
wiſe notwi 
e Aldermannt 2c 


is monete Angh verſus i die menſt Au 
— Domini 1 Rec be — Cur? præd e Aeg 


cuonfect affirmat', cujus "ag bilie orig tenor ſequitur ia bt 
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Mayor and Aldermen of the faid City, wherein no Eſſoi n 
or Wager of Law ſhall be admitted or allowed for the De. 
fendant ; And that the Chamberlain of the ſaid City for 
the Time being ſhall in all Suits to be 7 by vir- 
tue of this Ad or Ordinance againſt any Offender, reco- 
ver the ordinary Coſts of Suit to be expended in and about 


te Proſecution thereof: And further, that one equal third 
Part of all Forfeitures to be recovered by virtue hereof, 


(the Coſts of the Suit for the Recovery of the ſame being 
deducted and allowed) ſhall be after the Recovery and Re. 
ceipt thereof paid and delivered to the Treaſurer of Chrif's 


Hoſpital, ro be employed rowards the Relief of the poor 


Children to be brought up and maintained in the faid 
Hoſpital. And one other equal third Part, to him or 


for which ſuch Forſeitures ſhall grow, and proſecute Suit 
in the Name of the Chamberlain: of the faid City for Re. 
covery. of the ſame (any Thing in this A& to the contrary 
twithſtanding.) Provided always, That this A& or Or. 
N or any Thing therein contained, ſhall not extend 
to any Perſon or Perſons for bringing or cauſing to be 
brought any Victuals to be fold within this City and the 
Libecties thereof, but that they and every of them may ell 
Victuals within the ſaid City and the Liberties thereof; as 
they might lawfully have done before the making hereof; 
thereof in any 
ef Ulterinſque nas prafat nunc Maj 
wecom Civitatis præd certificamns, quid 

ante adventum Brevis dicti Domini Regis nobit directi, & bie 
buc ſchedale annex Jac Wagoner in Brevi illo nominat' cj- 
tus fuit in Cĩvitat præd & in pri ſona dicti Dom Regis nunc 
Wy cuftod* noftrum at Vie detent” fuit wvirtute cujuſt 
ule original de pl debit: ſuper demand quinque librarin 


0 


corem Humfredo Weld Milne, nuper Majore, & All- 
mennis Cruitat' præd in pred Camera Guildhal' cjuſd' G- 
vit atis, fecund eon ſuet Civitat” fred' tunc tent ad ſciian 
Cornelii Filh, Camerari: Czvitat' Lond' ſuper Act Comme 
ait Concilii pred” pred 15 die Apr an 4 fret ut fre. 


verbs, ſci Cornel Filh, Camerarius Civitat' Lond' qui 7 
die Sept anno regni Dom noftri Jacobi nunc Regis Anglia 
c. ſeptimo, & ſemper poſtes bucuſque {ot & adbuc exiſu 
Camerarius dictæ civit, per Robertum Smith ættornat ſu 
petit werſus Jac Wagoner quinque libras legalis Monete Av 
gliæ quas ei debet & injuſte detinet, &c. eo quod cum 1 
Ra aa. teat ao 
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gerte, Vigore & auh te communis concilts illius or 5 
& fabilit extitit, quod nulla perſong quæcunque non exiftens 
liber civitat Lond' ad aliquod tempur th feftum Jan} 


dum, quecunque fue dirette vel indirecte, per ſe vel er ali- 
1. aum, oftenderet, venderet, aut ad 8 lia Pore, 
aliqus mercimonts aut merchandiſas quecungue per retal' infra 
cia Lond* aut libertatet aut ſuburb” ejuſd Jub Pena fo- 


yjoris & Commun” ac Cronm dict civitat ſummam quin= 
que librarum legalis monete Anglia pro quolibet tempore quo 


liqus mercimonts aut merchandi ſas per retaÞ infra dict civitat 


ertat aut ſuburb” equſdem, contra veram intentionem actur 
communis concilii præd. tunc & ibid authoritate 
fred ulterius ordinat & flabilit* extitit, quod nulla perſons 
myers wk non exiftens liber crvit' Lond ad aliquod tempus 
oft dithom Feflum ſantti Mich' tunc prox” ſequent” per li- 
quem culorem, viam ant modum, quacunque directe vel indi- 
relte, per ſe vel per aliquem alium, teneret aliquam ſhoppam 
ant aſium locum quemeumque intra vel extra, Angl inward 
or outward, pro offenfone, venditione, aut poftione aliquo- 
rum mercimoniorum aut merchandiſarum quorumcunque 4d 
venditionem per viam retal, Ang by way of Retail, aut 
uteretur alique arte, artiſic, "occupation", myſter', aut manualt 
orrypatione, quibu ſcunqur, A2 any Art, Trade, Occupa- 


aut libertat' aut Suburb ejuſd' ſub pena forisfacere ſummam 
quinque librarum legalis monetes Anglie, pro quolibet tempore 
quo talis perſons tenteret aliquam ſhoppam, aut alium locum 

emcunqus, infra vel extra, . Ang! inward or outward, 
15 oftenfrone, venditione, aut pofitione 7 mercimonia- 
im aut merchandiſarum quorumcunque ad venditionem per 
diam retal, aut uteretur aliqua arte, artificio, occupatione, 
myſterio, aut manual: occipalione, e AngP any 
Art, Trade, Occupation, Myſtery, or Handicraft whatſo- 


ever, infra diff Civitatem, aut libertat aut ſuburb” ejuſ- 
dem, contra veram Intentionem 4 ut præd'. Cumque tunc 
& wbidem Authoritate pred” ulterivs inactitatum extitt , 
qd omnes que quidem penæ, {enalttates, forisfatture 
& fpecuniæ ſummæ We virtute ditli attus five 


or dm, 


5 8 
10 dir Aprilis, an ri Dom nofiri Jacobi nun Regs P 


Mich” twnc ey cd er aliquem colorem, diam aut m- 


ufacere Camerario civit Lond pro tempore exiften' ad ujum 


- , ITE. 4 
talis perſons oftenderet, venderet, aut venditioni exponeret, a- 


tion, Myſtery, or. handicraft whatſoever, infra civitat Lond* , 


3 


* +> 


or Ordinance, contra aliquem offenſorem, recu 


li Chriſti di 


„ 
. " As 1 
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ordinis, Aug Ordinance, recyperarentur per actionem debiti, 
bilt, fve querel, commen ſanl &. proſequend' nomine Cametari 
Co Lond' fro way exiftentts, in curia regia Majeſtati 
tenend' in camera Guildhald' cw Lond coram Domino 
Majore & Aldermannis. ejuſdem. ctvitat” in quibus null 15 
aut legis vadiatio admitterctur aut allocaratur pro defend. 


Et quod Camerarius ditte Civitatis Fa) tempore exiſlens in 


omnibus Sectis proſequend' virtute ditt att Ave ordinit, Angl 
aret ordinar 
cuſtag Sette, expendend' in & circa proſecutronem.” cquſden, 
Et ulterius, quod una æqualis tertia pars omnium. forisfathur 
reciper and virtute dict act (cuſſag Sedle pro recuperatione 


 earum exiſtent deduct. & alligat”) poft recuperationem & re. 


ceptionem D ray & deliberaretur Theſaurario Hoſpita- 
ponenda, Ang to be employed, erga opem pau- 

per puerorum educandorum & manutenendorum in dicto Huſ. 
Piali- Et uns aha equalis tertia pars illi vel illis qui pri. 
mum darct information de offenſs pro quibus talcs forisfatly- 
re ſurgerent, Ang ſhould grow, & proſequer' Sectam in no- 
mine Camerari ditte civitatis pro recuperatione earund,, ali- 
quo in ditto alu in contrar non_obflante, prout fer præd attum 
communis cancilti- pred” plene liquet. Præd tamen defendens, 
aum communis conciln præd minime ponderans, nec enam 
ebener contentam aliqualiter verens paſt dict feflum Sanlli 
chaelis in atly præd mentionat & ante affirmationem bu- 
Jus bille originalis, ſcil. ditto ſeptimo die Septembris, no 


regni Domini noftri Jacobi nunc Regis Anglie, &c. ſefiimo 


Prad, infra dict civitatem London, viz. in parochia Sanfli 


Chriſtopheri London* non exiftens fer ſons liber diclæ civiia- 


tis uſus eft manuali occypatione. of a Tallow Chandler contra 
veram Intentionem attys communis concilii pred' per quid aflis 


 acerevit frefato querenti ad pretend” exigend' & habend' de 


frefato defend dict quinque libras modo petit quas dict de- 
fend præfato quærenti nondum ſolvit, licet ſapius, &c. al 
damnum ditti querentts quinque ſolidorum & inde product 
Setlam, &c. ſuper quam quidem billam original partes fred 
Placitaverunt, & fic indeterminat dependit, &c. Et hec ff u- 
nica can ſa capitonts & detentionts pred Jacobi Wagoner is 
priſona & 70 cuftodia fred”. quam una cum corpore ſuo co- 
ram ditt Tuftictaris dicti Domini Regis aud Wiſtmonafier 
ad diem in brevi pred” content parat habemus, una cum dildo 


brevi, frout nobis interius * idem Breve pr æcipitur. * 
olved, That the ſaid Cuſtom of 
London, That ' no Perſon whatſoever, not being free of, 


In this Caſe it was ref 


the City, of London, ſhall by any Colour, Way, or Mean 
what ſoe ver, direitly or indirectly, by himſelf or any & 
ther, keep any Shop or any other Place whatſoever, taword 
. ä | or 
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or qutzward, for nw or puttin 

: chandizes whatſoever 2 Way 0 

cupatian, . Myſtery or Handicraft, 

, the City, of, London, is, upon the whole Matter diſclofed in 

\ the Return, a good (a) Cuſtom ; and that ſuch Conſtitution ( Bridgman 

| made according to the Cuſtom alledged in the Return, up- (4 — 249. 

on Pain of Forkeit. of 5 li. was alſo good. And as to tha 

p 1, It was, refolved, That there is a Differ. between ſuch a 

£ ah within a City, Cc. and a Chart. grant. to a City, GC. 3 
by uch Effect; for it is good by way of Cuſt. (b) but not G) Lurwe. dg 


Grant : and theref. no Corpor. made with. time of Me- — 2 

mory can have füch Priv. unleſs it be by A& of Parl. So a Rep. 18. 11 Co. 

Cuſt, that Goods foreign bought (c) and foreign ſold within Fol 2 

a City ſhall be forfeit. is good, as app. Dyer, Mich. 10 & II Cart. us. Cr. 

Elis. 279. But ſuch Privil. can't begin by Chart. And theref, (J ok 584, 

f in che 5 Fart of my Ke. Pin. 41 Elia. Betw. Walthagy > Kb 397. c. 
and Ain in Om Banco, the Caſe was, That K. H. 6. grant. 78 2, l. a. 

to the Corpora. of (Cd) Dyers in London, Power to ſearch, 2 Brownl. 287. 

Cr. and if they found any Cloth died with Los wood, that 8 10. 

the Cloth "ſhould be forf. and it was adjudged, That by the 95 — — . 

Parent no Forfei.. can be impoſed on the Goods of a Subj. Palm. 3. 

and theref. in huguſmodi Ca ſubus forlior & potentior eſt = 

Saris 8 quam regalis Conceſſio. So it app. by the Reg, 

105, h. the Cuſtom of Rippon is, Quad Archiepiſcopus (e] E- ©) > Brownl | 

hum ralione Domini ſui de Ripon talem Libertatem in Villa . 

fred habcat & 4 tempore &c. habuit quod nullius in cad Villa uti 

debeat feu conſuevnt officio fue myſterio Tinftoris fine licentia if- 

us” Archepiſcopi.. But Trin, 44. Eliz. in an Action on t 

Caſe between Edw. Darcy, Eta: Plaintiff, and Thomas Allen 

Defend. the Caſe was, t „. Elia. granted to the 

Plaintiff, that he ſhould have the ole Traffick with () Ce g. 

Paying-cards, and ſhould only import them from beyond Hob. 213. 

the Sea into this Kingdom, alſo, that he ſhould have the 1 

lole making of Playing -cards in this Realm, in ſuch ample 52, Nc. Noy.. 

Manner as Relph Bows had it before; 8 it was adjudg. 3. 32 

that that Grant to make Playing-cards only, and to reſtra, 3 Keb. 269. 

Trade and Traffick was void, becauſe Trade and Traffick f 55 * 3ob 

s the Life of every Commonwealth, and eſpecially of an 

land. And it is true, Trade and Traffick can't be main- ext iN 

tained or 1icreas'd without Order and Government; and - 

theref, the King may. erect Guildam mercatoriam, i, c. à Fra- 

nity or Socie. or Corpor. of Merch. to the End that good 


Order and Rule ſhould be by them obſer. for the Encreaſe 


S %5. 


* kad Advance. ot Trade and Merchand. and not for the Hin- >» 
4 NN or Diminu. of it. And it is to be known Thar (g C » Brownl, 
88 * 15 2 Fax. word, and ſig. ſolvere, i. c. That all of 6 
* ich Frater. ſhall be ſubj. to pay Scot and Lot: And theref. 

: it this diy ſuch part of the Coun. wh. is contrib. amon. them». - 


dem. to pay comm, Char, is called the Guildable z and if, 
Fre be any ſpecial Liberty, it is called the Franchiſe, 8. 5) 2 Brownl 
3. (Þ) 37. 4. b., Jcfferey at Hay brought an Action of . 


178. 2 Zul. 45. 
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* 
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The City of London's Cafe. ParT VIII, 

Treſpaſs againſt William at Ford and Robert Gray, that t 
| — with Force had broken his Fold 2 Han 
The Defend, pleaded, That Johan de Frichborn was and yet 
is ſeiſed of the Manor of ate in Nee the ſaid 


Johan and het Anceſtors, and all the Lords of the faid 

whoſe Eſtate the has, 4 tempore cui Cc. have uſed to have 
this Franchiſe, i. to have a free Fold, (7. liberam Faldam) 
thro” the whole Town of Haſtings, and to have a Lock of 


Wool of che 8 ſo that none in the Town of Hafingi 


F that Feffe 


ought to have free Fold with. Agreem. made with her; and 


i any did ere&t a Fold without Agent, r. that 
the Lords for the Time being had ed to abate it, and 
«t Hay the Plaintiff, ſet up a new Fold with, 
Agreem. wheref. the Defendants, as Serv. to the ſaid Johan, 


game and disjoined the Hurdles, and abated them, Oc. And 


” 2 


re Parning Serjeant took two Exceptions to this Preſcrip. 
1. That it is in the Negat. ſcil. That none ought to have 
2 Fold. 2. Becauſe every one of comm. Right might have z 
Fold in his own Land, and theref. it would be aga. Reaſon 
to ouſt him of that which the Com. Law gives him; and 


although he ſaid that the Lords have uſed to have a Free 
Fold, that is of common Right alſo, which can't take from 


_ a Man that which common 
catur, becauſe the Preſcription contains an Affirmative 


_- Cuſtom and Uſage a Man may be barred thereof upon his 
_ own Land, and another than he, of wh. the Land is held 


Ca) 2 Beownl. 
287. 

(6) x Rol. 553. 
1 Leon. 142. 
Owen 67. Ray. 


227. Bridg. 140. of the Man. of Torcefter in the County of Northam. in Fes 


2 Brownl. 179. 
2 Bulſtr. 195. 


i 


Rep. 250. 


Cr, El. 203,294 Man. and ſhew'd that a temp cup” Cc. he: and all thoſe, &'c. hal 


ght gives him: & non all. | 


with a Negative, and every Preſcription is againſt com- 
mon Right: then the Plaintiff replied and ſaid, that the 
Defendants have juſtified the abating of the Fold, by Rel, 
of the Seigniory of Johan; go which we ay, that the 
Place where the Fold is ſet, 1s out of the Eor hip of J. 
hen, Kc. and no Plea, becauſe the ſaid Jehan claims the 
ſaid Franchiſe 22 the whole Towir of Haſtings, as 
well out of her Lordihip as within ; whereupon the Plaint, 
made another Replication, By which Caſe it appears that 
although folding of Sheep is for the Maintenance of Tillage 
{which is ſo much eſteemed and favoured in Law) yet by 


may have it; and therewith agr. 3 E. 3. 3. 4. John de Sedge- 
fort's (a) Caſe, where the Prior of Trinity of Norwich Lord 
of the Manor of Sedgeford, made the like Preſcripti. Mick 
32 C33 Eliz. in Banco Regis, Sir George (b) Far mou bro, 
an Addi. on the Caſe aga. Brook, and ſhewed that he was fel 


and that all the Tenem. of the ſaid Town are held of his ſaid 


had a Bake-houſe Parcel of the ſaid Man. maintain. at thei 
Cha. and that this Bake-houſe was ſuffi. to bake Bread for 
all che Inhab. and for all Paſſen. thro the ſame Town; and 
the Bre. ſo bak. had uſed, Cr. to be ſold at reaſona. Price 
and that no other Perſon within the ſaid Town has uſed d 
bake any Bread to ſell to any Perſon ; And it was adjuds 
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a reaſonable Cuſtom by Sir Chr. Wray, & totem Curiam, und 


yer this Cuſtom reſtrains a Man from exerciſing his Trade 


within a certain Place. Vide Regi 105, 127. 11 H. 6. 19. 

9 E. +4 There are divers Cuft. in Lond. which are againſt 

com Right, and the Rule of the com. Law, and yet they 

are allowed in our Books, and eo potius becauſe they have not 

only the Force of a Cuſt. but are alfo . and forrifi. 

by Authority of (2) Parliament. 1. They have a Cuſt. con- () cr. Car. 

cern. the Arreſt and Impriſon, of the Body of a Man, as the 3#7 Hard. 303. 

Creditor may arreſt the ()) Debt. before the Day of Paym. to 900 Hard. 12. 

drive him to find Sureties, L. 5 E. 4. 30. 4. 11 H. 6. 3.4. LOG 

and 2 Hen. 7. 15. 2 Hen. 4. 12. b. 2. They have a Cuſt. 

to enter the Houſe of anoth. which is his (c) Caſtle; and (©) 2 co. 32. 4. 

theref. the Guſt, of Lond. is, That when 2 Chaplain or a5 & 2%; be. 

Prieſt has a Wom. in his Houſe or Chamb. and one hath an Ez. 753. 1 Bul. 

ill Suſpicion thereof, he who hath ſuch Suſpicion may come d. . 

to the Conſtable of the Ward (a) or Beadle, and with him (a) Hard. 30g. 

may enter into the Houſe or Chamber of the Chaplain or Br. Lees 6 

Prieſt, and commit the Offend. to Pri. 2 H. 4. 12.b. 2 H. 7, Br. Cuſtom 1. 

Is. 3. By their Cuſtom the Goods of a Man in which he 

hath an abſolute Property may be forfeited, as in the Cafe 

before of Foreign bought and Foreign ſold. 4. They have a 

Caſtom which alters the Courſe of Juſtice, ſeil, where an 
ught bef. one Judge, to remove it ending the 

Plea before ano. as 10 H. 6. 15. 4. In an Acti. of Debt on an 

Eſcape of a Man taken by Cupias on a Stat. Merch. at the 

Plaintift's Suit, The Defend. ſaid, That the Cuſt. of Lond. 

is, that where a Plaint is affirmed bef. the Sher. of Lond. (e) (%) 4 1nd. 348. 

Wat the Mayor at the Suggeſtion of the Plaint. or Defend. ic 15 as 

may ſend for the Parties, and if it be found on Examina. Ltirtden 4 Bs. 

before the Mayor, that the Plaint. is fatisfi, he may award — 9 *. 

that the Plaint. ſhall be barred; and that the Plaint. affir. a 

Flaint of this Matter, and was examined before the Mayor, 

and on Examination it was found that the Part was paid, 

and that the Plaintiff had taken à Bond for the Reldue- 

wee the Mayor awarded that he ſhould be barred, and it 

was adjudged, that the Cuſtom was good, for that Exami- 

nation was pending the Action; and e contra, if they pre 

ſeribe to examine it after (f) judgment. Vide 1 E. 4. 6. b. &) Hard. 303. 

Executors charged in London on a ſimple (g) Contract; 15 5 —— 

Elia. Dyer, in London the Mayor (b) who is the Coroner C Il. . 

hall not pronounce the Judgment upon the Outlawry, but Ng 53- Svind. 


the Record. And many Except. were taken to the Return, 133: a. 
deca. the Cuſt, aHedged in the Begin. of the Return was nor () Dy- 33% bl 
purſued. For the Cuſt: there alled. conſiſts upon two general b. 

Parts, fer”, the Miſch. and the Remedy; the Miſch. were 

tnree. . If any were diffic. 2. If defect. 3. If a new Caſe ari. 

which emend' indigeat; the Reme. is That the Ma. and Ald. 

vith the Conf. of the Commonal. have pow. by the Cult. «p- 


1 


328, 329. Poſtea 1 
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Phe City of London's Cafe. PAR VIII. 
ſonere remedium, which Remedy ought to have five Quali- 
ties; 1. Remedium debet eſſe congruum, It ought — 4 
Proportion and Congruity. 2. It ought * bone fidei con. 

eum. 3. It ought to be ration! con ſonum. 4. Pro com utilita 
Crime & aliorum ſidelium ad candem Civitatem con fluentium. 

3. ud ile Regi & populo. And it was objeged, that 
| d irution appoints a Remedy which has but one 
| of the ſaid five Qualities ; for it provid. only, as app. by 
4 the expreſs Words of the Conſti. for the Bene. of the Pues 
men of the ſaid City, ſcil. for ævoiding 2 Prejudice and 
Damage 5 to the Freemen of the ſaid City, &c. and 


17 


to provide for the common Profit and Good of the Freemen and 
tizens of this City,' It is therefore, &c. by which it appears 
that this Remedy was only made for the Freemen of the 


8 City, and ſo not purſuant, & non allocatur, becauſe it ap- 
>: a 'pears to the Court, that this Remedy has all the faid five 
- Qualities, and therefore it was reſolved, that it need not be 

© 9. Co. 54. b. averr d by the Party. Vide 46 E. 3. 16. b. no Price (4) of 
la. $6, ſhall be expreſſed in the Writ, becauſe it appears of 


e je fell, 12 Hf, 4. 17. the Son (i) within Age brings an AL 
&c. 23. 46 K. . ſiſe of Mortdanceſter, he need not averr, that it is within 
2 Co. 4 b the time of Limitation, for it appears. Vide Plow' Com (c) 

pla. Partridze's Caſe, 87. the fame Ground, Vide us H. 6. Gard 
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5 P 
286. 4 Inſt 238: of London; 3. By Redemption, that is, by Allowance of the 
277 2 Bulftr.. Court of Mayor and Aldermen, and all theſe three Ways 
1 — 3 Kd. are allowed by the Cuſtom of the City of London, and by 
X no other Means can a Man become a Freeman of London: 
| for none can be made free of the City of London by Chart, 
and therefore it appears in Ret” Pat” 32 E. 3. in Turri Low 
i | don, That King Ed. 3. granted to John (f) Falcount d: 
14 Luca Apothecary. Citizen of London, Quod ip ſe omnibus Li- 
| bertatibus quas Croes Civitatis pred' habent in eaders Civilate 
& alibi infra regnum noſtrum Angliæ, babeat, waudeat, & u. 
tau, & pos de tribus denarii % libra, & ommbus alm 
. preflationibus & cuſtumis quas alienigenæ de bonis & merchan-' 
, difs ſuis infra reg Anglia ſolvere tenentur, de propriis bouts 
& merchandifis ipfus Johannis _ idem regnum ad totan 
vitam ſuam fit quictus, & quod plus. quam alii Crves noln 
London indzgene pro cuſtumit merchandi ſarumm & aliorum bs: 
norum ſuorum nobis ſolvunt ſolvere non teneatur, nec ad bt 
aliqualiter compellatur. But all theſe Words do not make 
him à Freeman of Lond. for he ought to atta. unto it by one 
of the ſaid three Ways, accord. to the ſaid Cuſt. And it wi 


ſaid, that he was the firſt Apo. that ever was in this king 
| n 
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pak r VIII. The City of London's Caſe. 
Ind it was reſolved, That it appears that the Remedy ap- 
| Conſtitution has all the ſaid five Qua- 


"is more dangerous and offenſive than outward Shops, for Moor 380, 


* ' | 


"who Keeps an open Shop _ or London is a Market (a) overt 


every Day, except only t 


127 


there he may uſe Deceit, and is not ſub. to any Search; (0662 4 
Qui male agit odit lucem, and, omnia delitta in aperto leviors ders 344 2 N. 
funt. In 11 H. 7. 19. 4. b. The Prior of Dugffable brought 16 0 2. 


an Action on the Caſe aga. 


B. Butcher, and declar. that b. 


he was Lord of the Town of D. and that he, Cc. had a) 9:Co. 66. b. 


Market, and that all Butchers, and all oth. who ſell Meat 


Cr, Jac 2 


Market twice in the Week, and the Correcti. of the ſaid 456. Jenk 


- BY 


Jones 


156, 157. Cawly 


or any other Commo. which came to the ſaid Market, that 78. Dy; 16 


they ought to ſell them in the High-ſtreer of the ſaid Town, f. 


the Defend. is a Butch. and ſold his Meat ſuch a Market- 
day within his own Houſe. occulte, and had procured others 
ſo to do, by which, G. the Defend. pleaded chat he was 


Houſhold. in the ſaid Town have uſed 4 tempore cujus, Cc. 
to ſell their Wares, Cc. ev. Market-day in their own Hou. 
or where ever elſe they pleaſed ; and there Coteſmore who 
ave the Rule in the Caſe, and the Reaſon of ir, ſaid, this 
reſcrip. is not to the Purp. For if the Prior had a Market 
within the Town, and is Lord of the Town, you can't pre- 


ſcribe to ſell Meat in your own Houſe on the Market Day; 
For the Market can't be but in an open Pla. and the Prior 
then wou'd loſe the Bene. of his Market, if they might ſell 


their Wares in their Hou. and alſo where he has the Cor- 
req, of the Mark. and to ſee if the Things wh.,thall be ſold 
are lawful and vendible, which can't be tried by his Ofti. 


if it be not in open Mark. and alſo he wou'd loſe his Toll 


of the Things ſold ; ſo that when the Market belongs to the 
Prior, which ought to be held in the Market-place appoin. 


tor that Purpoſe, he caii't hold a Market in his own Houſe, 


but in the common Place, upon the Market-day; wherefo, 
Ge. And as it hath been ſaid, Lenten 

Day in the Week, Sunday only excepted. Vide Mich. 32 & 
33 Elis. in the Fifth Part of my Reports, 63. 4. a Conſtitu- 
tion (d) in London, That all 
mall be 
be faleable And note there a Pena. infli. for the Reftra. of a 


who keeps an open Shop ſhall for. 40 3. he who is a Forei. 


s a Market every | 


8. pl. 
Hales pl. Co. 
2 Brownl. 


upon the Prior's Stalls, pay. 1 d. to the Prior; and that; 5 


2, ov 
288, 


r 
a Houſholder in the ſaid Town of D. and all thoſe who are * 


oad-cloth by Cit. or Fox. (Y 1 Rol. 365. 


ut to Sale at Blackwell-hall, ſo that it may ap. to 3 Leon 264. Hob. 
| oe Moor. 55 

5 3 > © ſenes 145. Cr. 

lauf. AQ, but here, of an unlaw. And theref. if a Foreig, Car. 498. Treb. 
| Argument. in 

quo Warranto 


34+ Pollexfens Argument in quo Warranto 81. Hard. 56, 210. Lane 24 Bridgm. 140, 141. 2 Rol. 


. r Roll; 366. 2 Bruwnl. 267, 288. 
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The City of London's Caſe. PART Vll. 
nud offends in ſecret Corners is worthy to forfeit 5 lj. And 
dit was alſo obſerved, That the Value of an Onnce of Silver 
| 7 E. 4. has been raiſed. Alſo remedium fit congrum 
in Reſpect of the Manner of Punifhment,' ſcil. by impoſing 
a pecuniary Pain, and not a corporal Pain ſcr?, Impriſon- 
ment; and therewith agrees the ſaid Cafe of Blackwell-hgll, 
| Mich 32 & 33 Elis. and Trin. 38 Eliz. in the Fifth Part 
G) « Inft. $4 my Reports fo. 64, 4. Clark's Caſe, (a) A Conſtitution cant 
3 Jol- 393 46 be made on Pain of Impriſonment ; and the -Caſe cited be 
Tho, 432. > dall fore of Trin 41 Elis. inſer Walther (5) & Auſten, that 1 
Pen „, Conſtitution can't be made on Pain of Forfeiture of 
2 Jones 162- Cr. therefore it ought to be on a reaſonable pecuniary Pain, ot 
out. 288. not ac all. 2. Remedion fuit bona fidei con ſonum; for the Re- 
141, 142- medy is to ſuppreſs that which is done mals ſide and in 


* 


2: Deceipt to defraud the ſaid Cuſtom, 3. Remedium futt ra. 
N. DIer $10.07 conſonum; for it is the Rule of Law and Reafon, 


J. Brownl. gu, (c tleam delinquens magis punitur quam palam. 4. Re 
6 medium fuit pro e Corn & aliorum, 0 vi : for 
are not ſubje& to Scot and Cr. 2 Aliorm, 
for the Confluence of People from all the Parts of the 
— to London pooe three great wry mags, 11 
f auperationem,” ſcil. impoveriſhing of a zod Towns 
in E on, 2. epopulationem, De — — 
every try. 3. Deſtrutttonem, Deſtruction in the End 
of all Trades and Tradeſmen in every Part of the Realm, 
4 Gunn & aliorum, by the Peſtilence, by Reaſon of the 
Multitude of People, and peſtring of the Air, whereby it 
is dangerous, not only to the Subzeas, but alſo to the King 
imſelt, and the great Lords who attend upon his 0 
rſon. 5. Remedium futt utile Regi © Populo; not 0 
for avoiding the Peſtilence as before is ſaid z bur alſo, if 
London ſhould daily increaſe, it would be in Time ſo popw 
lous, that it would become ungovernable by the Magiſtn- 
"FU cy of the City: And as, when the City of London (whichis 
C Boſtea 130. fanqu (d) Epriome totius Regnt) is not well governed, all the 
4 Parts of the Kingdom find the Inconvenience thereof; ſo 
when this City is well governed, all the Parts of te 
Kingdom are kept in better Order, quod utile eff Regi &. 
pulo. Alſo the City would become ſo populous, that if 
would not be ſubject to ſearch; Gr. whereby Fraud and 
Deceit would increaſe in all Wares and venJible Comme 
dities, not only to the Prejudice of the City it ſelf, but 
alſo of the King and the whole Realm. Secondly, It un 
} objected, That the ſaid. Return conſiſts much in Recital 
which-ought to have been directly and certainly dei 
To which it was anſw. and reſol. that this is not on a 
murer in Law, but a Return on a Writ of Privilege, up e 
which no Iſſue can be tak. or Demur. join. neich. upon er 
Award herein doth any Writ of Exror lie, and * 9 
* - ; 9 | etu 
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Pair VAIL The City of London's Caſe, 128 

Return is no other, but to inform the Court of the Truth · | 

of the Matter, in which ſuch (*) preciſe Certainty is not () z Ran ker A 

xequized as in pleading. 'Thirdly, It was objected, That by zs | 2 

the Statutes of 9 B. 3. C. 1. & 2. 25 E. 3. c. 2. 27 E. 3. g. 11. | 

Oc. it was enacted, That every one might fell any Com- 

modiries, or Things ſaleable in any City, Cr. in Grofs, 

or by Retail, and every Starute, Charter, Letters Pa- > 

tents, Proclamations, Uſage, Allowance, or Judgment to : 

the contrary are void. To which it was anſwered and re- | 

1. That the Statutes extend only to Merchants A. | 

liens, and Denizens, which import and export vendible ; 

Things, and do not extend to take away the Cuſtom ofa | 

City of foreign bought (2) and foreign ſold, as it was re- (Amen 12. 

ut ſupre, Mach. 10 C 11 Elia. Dyer, in the Caſe 207. By. 

City of Tort; and vide the Statute of 2 R. 2. cab. 1. vl. 10. Moog 

reftrains the Sale of Wares by Retail, Cc. by Mer-! ad 1. Dr. 

Aliens, Cc. 2. Theſe Statutes do not extend to Tal- EL 110. 

ba- Chandler, or other ſuch like Artificers, nor to any 

ManufaQures made by them within the Realm. 3. It a | 
R of the whole Parliament, ano (Y) G) 41oft. 2 
9. That notwithſtanding all the faid Statutes 

it was not lawful within the City of Lonabn (the Char- 

ters whereof are eſtabliſhed and confirmed by many Parlia- 
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nd ments) ſor any, be he Merchant Alien, Denizen, or other 
un ige Man whatſoever, who was a Stranger or Foreigner 
the to the Liberty of the City of London, ſcil who was not a 
r it WY Freeman of the ſaid City, to ſell any Merchandizes by 
ink Retail, Gr. within the faid City: and the ſame Act it 


Q 


was ordained and eſtabliſned, That as well the Drapers and 

Kier of Cloths, as other Merchants with other Merchan: 
dizes, as Wine, Iron, Oyl, Wax, and other Things apper- 

taining to Merchandize, be free, to ſel] kr 1 their Mer» / 
chandize, {cz/* their Cloths, Iron, Oy] ax, and. other 

their undizes, as well to any of the King's Subjects 

23 to the Citizens of London, notwithſtanding any Liberty 

or Franchiſe granted to the contrary, which Act had been 


© 


© 
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" che WY made in vain, if the City of London had been reſtrained 
br the ſaid former Acts: But becauſe the ſa id AR did tend 
at it te the great Hindrance of the Mayor and Citizens afort- 

and aid, and very like to be the Deſtruction of the Citizens, 
nme: and againſt their Grants and Confirmations, at the next 


Parliament, ſcil Anno (c) 9 H. 4. an AR of Parliament (9) , Inſt. 249: i 
dot printed was made, (which is to be ſeen in Not Furſia. Cen Records q 
menti apud Glauc' 28 Oftobr anno g H. 4.) in theſe Words“ 
tllowing. Iiem, The Commons pray, That as by diverſe 
Kings of England, your 4 and Predeceſſors, our 
dovereign Lords, by their Chart. confirmed by you by Au- 
Nority of Parl. amongſt other Franchiſes and Liberties p. 
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The City of London's Caſe. Pak r VIII 
the Mayor and Citizens of London, and their Succeſſors, it 
. was granted, gat no Merchant Eſtranger, to the. Liberty 
of the ſaid City ſhould ſell any Merchandizes within the 
Liberty of the ſaid City to other Merchant Stranger, nor 
ſuch Merchant Stranger ſhould buy of other Merchant Stran. 
ger any Merchandizes, under Forfeiture of the ſaid Mer. 
_ Chandizes : which Franchiſes and Liberties the ſaid Mayor 
and Citizens of London which now are, and their. Prede. 
ceſſors, by Authority of the ſaid Grants and Confirmation 
have had and enjoyed ever ſince till at your laſt -Parlia. 
ment holden at Weſtminſter, in the which by Authority «f 
the ſame Parliament the ſaid Article of their ſaid Lib. wa 
revok'd and annulFd by Statute, So that as well Draper 
and Sellers of Cloth, as other Merchants, with their di. 
vers Merchandizes, as Wine, Iron, Oil and Wax, and o. 
ther Things belonging to Merchandizes, are free to ſell, in 
groſs their Cloths and other their Merchandizes aforeſa. 
as well ro any the King's Liege NT. as to the ſaid Ci. 
tizens of London, notwithſtanding any Franchiſe or Liberty 
grantcd to the contrary, to the great Prejudice of the Ma, 
and Citizens aforeſaid, and the likely Deſtruction of the 
faid Citizens againſt the Grants and Confirmations afore. 
 faid: That it would pleaſe you our Sovereign Lord, with 
the Aſſent of the Lords Spiritual and Temporal in this Pat. 
liament, ta repeal and annull the ſaid Statute in your ſaid 
laſt Parliament brames | that Article: So that the faid 
Mayor and Citizens and their Succeſſors, be entirely reſto- 
red to their ſaid Liberties and Franchiſes by Statute : $0, 
that from henceforward no Merchant being a Stranger to the 
Liberty of the ſaid City ſell any Merchandizes within the 
Liberty of the ſaid City to other Merchant Stranger; nor 
that ſuch Merchant 8 er buy of other Merchant 
Stranger any ſuch Merchandizes within the Liberty of the 
faid City under Forfeiture thereof. Saving and reſerving 
to all Lords, Knights, Eſquires, and all other Liege Deni- 
zens of our Sovereign Lord the King, Power - at their 
Will to buy within the Liberty. of the ſaid City of any 
Merchant Stranger, Merchandizes in groſs to their own 
Uſe, ſo that they do not ſell them again to any other, 
The King wills, That the Citizens of London have their 
Liberties and Franchiſes touching this Article, as entirely 
as they had before the laſt Parliament held at Weſfmn 
fer, the Statute made at the ſaid Parliament notwith. 
ſtanding. Nota, Reader, this Act is not only a good 
Expoſition and Explanation of the former — 
1 | to 


9 as. a 
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MNT n The City of London's Cafe: | 

touching this Matter; but alſo a good Demonſtration of the 
Cuſtom and Liberty of the City of London in theſe Points. 
In London a Citizen and Freeman may, by their Cuſtom, de- 
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Mortmain be to the -we" b and fo in other like Caſi 


idz. 1407 

Lucre or Gain, he might well do it, as every one may bare e 
oor 886. Cr. 

by the ſaid Averment, — 30 


that it is his Trade, by which he lives by Sale of his Com- 1; Co. 22. Palm, 
Y modities of his Trade, and not only to make them for his 31. . Rer. 


. * - . Calthorp. 
the Statute of 5 Elia. So in another Part of the Act it %ultr. 1, 


ry Per- Styles 223, 3835 
on 0 P 479. * 85s 


Cr. Car. 316, 
Sir uf , 499, 114. 
et he who Bakes, Brews, makes Candles, &c. for his own 805.7 tu 
* is not ſaid in Law to uſe any manual Occupation: 99, 13. 5 Co 
upon this Branch, and much to this Purpoſe, a judg- 
nent was given in the Court of Exchequer, and afterwards Ro 
Armed in a Writ of Ecror in the Exchequer-ghamber, Mich. 
ä Wo 5 Jacobi, 


— — 


viſe in a (a) Mortmain, notwithſtanding the Statute of (4) + alk. 28g: - 


= 
» 
* —— 
er | ſ | 
5 I fn 


. 1 
— * - . _ 
* n 9 Wane” — 9 ** 


— — o 
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(> Myſtery, 179. Cr. El. 237 
arg at the leaſt; as an Apprentice, 8&c. And : eff 379: » 


EF, 


9 2 of a (d) Brewer, ſe. to keep a common Brew-houſe to ſell 
Os 12. 


6 Jacobi, and the Caſe, worthy to be known, was ſuch, Tey 

le did inform in the Exchequer, on the Star. of 5 Eliz. c. 4, 

Cs) Ct. Jae: 178, tam pro Dom Rege, quam pro 17K againſt (4) Shozle, chat 
4 : | yſtery of a Brewer, Cc. for 
divers Months, aga.. the ſaid Ac, and * averred, that the 
*, Salk. 611. Myſtery of a 
Palm. 393 Brewer at the Time of the making of the ſaid Act, nor had 
been an Apprentice for ſeven Years at the leaft, in the Art 

and Myſtery of a Brewer, according to the ſaid Act, &c. The 

Defendant demurr'd in Law upon the Information, and Judg- 

ment was given againſt him by the Barons of the Exchequer, 

on which Judgment a Writ of Error was brought in the Ex. 

chequer- ber, and Mich. 6 Jacobi Regis, the Matter was 

. argued by Counſel on both Sides; and two Errors were af- 

ſigned, one, that a Brewer is not within the ſaid Branch of 

the ſaid Act, on which the Information is conceived, for the 

Words are, That it ſhall not be lawful to any Perſon or Per. 

ſons, other than ſuch as now do lawfully uſe or exerciſe any Art, 

| Myſtery, or manual Occupation, to jet up, uſe or 2 any 

Art, Myftery or Occupation, except he ſhall have been brought 

up therein ſeven Tears at the leaf as an Apprentice: And it 
was ſaid, that the Trade of a Brewer is not any Art, Myſte- 
ry, or manual Occupation within the ſaid Branch, becauſe 
it is eaſily and preſently learned, and need not have ſeven 

Tears Apprenticeſhip to be inſtructed in it, for every Houſe- 

(6) 13 Co. 12. wife in the Country can brew; and the Stat. of (5) 22 H.8. 
| cap. 13. declares, that a Brewer is not an Handicraft Artifi- 
cer. other Error was, That the ſaid Averment was not 

(9 14 Co. 12. ſufficient, for the (c) Averment ought to be as general as 
the Exception in the Statute is, ſr. That the Defend. did not 

uſe any Arr, Myſtery or Occupat. atthe Time of the making of 

the Act; for by their Pretence, if he exerciſed any Art, Myſte- 

ry, or manual Occupation then, as a Taylor, Carpenter, &*. 

he might now uſe any oth. Art, Myſtery, or manual Occupa. 
whatſoever, As to the firſt, it was reſolved, That the Art 


13 el Beer to any other, is an Art, Myſtery, and manual Occupa- 
1855 19 Jen. tion within the ſaid Branch of the Act; for in the Begin- 
Cent, 384 ning of the Act it is enacted, That no Perſon ſhall retain jo 
7 leſs Time than a whole Year in any of the Sciences, Crafts 

— Myſteries,” or Arts of Clothing, &c. Bakers, Brewers, & 
| Cooks, &c. So that by the Judgment of that very Farlis- 
2. pro „ ment, the Trade of a Brewer is an Art and Myſtery : Which 
Bridg. 140, 141. Words are in the ſaid Branch upon which the ſaid Infor- 
Hobagtz, mation is grounded. And it was reſolved, That he who 
Moor 886, Cr. brews or bakes, Cc. for his own (e) Uſe, doth not ue 
. Jenk. or exerciſe any Art, Myſtery, or manual Occupation 2. 
13 Co-1:- gainſt the ſaid AR, for the ſaid Words imply, that - 
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PaxT VIII. The City of London's Caſe. © 122 
ſo uſe or exerciſe the Art, Myſtery, or manual Occupation 
that by Sale of the Commodities of his Occupation he get 
has living, but to ſay, that it is not any Art, Myſtery, or - 
manual r becauſe every Houſewife brews for her . : 
(4) private Uſe, ſo likewiſe ſhe bakes and dreſſes Meat, Cc. (s) Lit. Rep. 251 
uud yet none can keep a common Bake-houſe, or Cook's- Erd. C. 27% 
to ſell to others, unleſs he has been an Apprentice, Cc. 11 Co. 54 A. 

4 AQ, for they are expreily named alſo — -> 

in the Act, as Arts and Myſteries: And the Act of 22 H. 8. 141. Hob. 133, 


 axplains, That a Brewer, Baker, Chirurgion, (b) or Scrivenor jj, Co. g. 


N : | Jenk. Cent. : 
alien, .are no Handicraftſmen within the Purview and In- Palm. 546 * 


untion of certain Penal Laws, but that doth not prove that () * C. 1. 
they are not Arts or Myſteries; for Art or Myſtery is more 

general than Handicraft, for that is reſtrain d to Manufac- 

tures, but not within the Penalty of the ſaid Statutes, and 

it is no Queſtion, that in Truth they all are Arts, Myſteries, 

or manual Occupations. As to the ſecond it was reſolved, 

That (e) the Intent of the was, That none ſhould take () 13 Co. 12: 
upon him any Art, Myſtery, or manual Occupation, but ſuch 

in which he Knowledge: d therefore the Statute in- 

tended, That he who uſed any Art, Myſtery, or manual Oc- 

cupation at the Time of the ſaid AQ, might uſe the ſame 

Art or Myflety ; for (d) quod quzſque norit in hoc ſe exerceat ; (d) Co. Lit. 
and the Words of the ſaid Branch are, as now do lowfully 13 4. 15 Co. cs. 


' uſe, c. And it was ſaid, That it was very (e) neceſlary ;) Co. as. 


tat Brewers ſhould have Skill and Knowledge in brewing () 13 Co. 15. 
ood and wholſome Beer, for that doth much conduce to 
ns Health, And ſo the firſt Judgment was affirmed, 
And in this Caſe at the Bar, as well by the Serjeants, as by 
the Juſtices in their Arguments, much was ſaid of the An- 
dcr of the City of London. Anmianus Marcellinus, who. - 
rote about 1200 Years paſt, ſaith, That then it was (f) (72 4 Inft. 2477 
Oppidums. vetuſlum, Cornelius Tacitus, (who married the 3:9wnk 286 
Daughter of Cneius Lucius Agricola, and who was in this 
Kingdom with Agricola ſeven Years) ſaith, Quod Londi-, 
num tempore Neronis (which is above 1500 Years ago) was . 
( 20 Copies negotiatorum & commeatu ma xime celebre. And ( 4 Inft. * 
onutting all that (5) Stephanides (who Wrote in the Reign 89 
of H. 2.) has ſaid of the Honour and Antiquity of this Ci- 
W Ifay, Quod Mec Camera Regis, Cor Reipublica, & tan- 


nam (1) Epitome totzus regni. 9 
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Popham 6, 9. 
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ſed by Will in Writing to certain Perſons and their Hein, 10 
of certain © wank eople; and a ſpecial Diſtribution was mal 
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- certain Sums to t 


Poor, ſhould have only the ſaid certain Sums appointed il 
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afterwards the Lands became of greater Value, vis. of tit 
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FPON a private Bill exhibited in the Parliament fu i.” 
Erection of a Free-School, Maintenance of a Preacher, 
and of four poor People, ſcil. two poor Men, and two por un 
en, according to the Will of Sir Thomas Fulmerſlon, 
Queſtion was moved by the Lords, and was ſuch 
Land of the Value of 35 J. Anni o Elis. Regine, was devis 


for the Maintenance of a Preacher four Days in the Yeu 
of a Maſter and Uſher of a Free Grammar-School, anl 


by the T r himſelf, in the ſame Will, among rhea, 
ot the Revenues, ſc. To the Preacher a certain Sum, ant 
School-maſter and Uther, and to tht 
poor People, amounting in the whole to 3 . per Au 
which was the yearly Profit of the Land at that Time; at 


Value of 100 J. per Annum. Now two Queſtions were mb 
ved, 1. Whether the Preacher, School-Maſter, Uiher and 


them by the Founder, or that the Revenue and Profit of tit 

Land ſhould be imploy'd to the Increaſe of the Stipend of tit 

Preacher, School-Maſt. Uſher and Poor? 2. If any dur 
os 7 mh 


th "of 2 a 
AY 1 
EY * 
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| 1 | | 
paar VIII. The Caſt of Thetford Schas!. 
temain'd, How it ſhould be imploy'd? And it was reſoly' 
on hearing of Counſel learned on hoth Parts, ſeveral N. 
at Srjeants-lnn, by the two Chief Juice and Maney 
Juſtice (to whom the Lords referred the Conſideration af 
the Caſe) That the Revenue and Profit of the faid Land 
ſhould be employed to the Encreaſe of the Stipend of the 
Preacher, School-Maſter, Oc. and Poor, and if any Surplu- | 
ſage remain d, it - hould be expended for the Maintenance of - 
2 greater (#) Number of Poor, &c. and noth. ſhould be con- () 10 Co. 30. he 
yerted by the Deviſees to their own Uſes. So in the Caſe. 
in Queſtion, Where Lands in Cro:xton, in the County of 
Norfolk, were deviſed by Sir Richard Fulmenſtone, to his Exe- 
. cutors, to find the ſaid Works of Piety and Charity, with 
ſuch certain Diſtribution as is aforeſaid : and now the Va- 
lue of the Manor was greatly encreaſed, that it ſhall be 
imployed in Performance and Increaſg of the ſaid Works 
of Piety and Charity inſtituted and erected by the Founder, 
— Por it appears by his Diſtribution of the Profits, that he in- 
tended the whole ſhould be imployed in Works of Piery 
and Charity, and nothing thould be converted to the pri- 
nate Uſe of the Executors, or their Heirs. And this Ne- 
ſolution is grounded on evident and apparent Reaſon; for, 
& c. if the Lands had decreaſed in Value, the Preacher, School - 
Maſter, &c. and poor People ſhould loſe, ſo when the Lands 
increaſe in Value, pari ratzone they ſhall gain. And they 
laid, That this Caſe concern'd the Colleges in the Univerſi- 
ies of Cambridge and Owe and other Colleges, Cc. For 
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it fot in antient Time, when Lands were of ſmall yearly Value 
cher, i Viauals then being cheap) and were given for the Mainte- 
* ance of poor Scholars, Cc. and that every Scholar, Cc. 
10" Would have 1 d. or 1 d. ob. a Day, that then ſuch ſmall Al- 
ſuch orance was competent in reſpect of the Price of Victuals, 
den ra the yearly Value of the Land; and now the Price of 
tei iquals being encrea. and with them the annual Val. of the 
Yeu. ds, it would be now Injurious to allow a poor Scholar 
; 4 1 d. or 1 d. ob. a Day, which can't keep him, and to con- 
mau ert the Reſidue to private Uſes, where in right the whole 
* ght to be imployed to the Maintenance or Increaſe (if it 
, 3 be) of ſuch Works of Piety and Charity which the 
ot ounder has expreſſed, and nothing to any pri. Uſe; for 
en College is ſeiſed in jure Collegit, ſeilicet, to the In- 
Wy Fr nt that the Members of the College, according to the In- 


nt, of the Founder, ſhould take the Benefit, and that 
thing ſhould be converted to private Uſes. Panis e- 
54 _ gentium 
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Be TURNOR's Caſe. + 5 
'% 0 ' | ' 
— 3 — — N . 
\Ermino Michaelis anno 6 Jacobi Rot 181 1. Edward Tir dn. to; we 
nor, Cent Executor of E. Turnor brought an Adioonn 


of Debr againſt Ed. Lawrence and others, Rdminiſtrators of — 
Richard Booker, on a Bond of 100 li. made by the ſaid =_ 
Realty to E. Turner the Teſtator: the Defendants pleaded in ._ 7 

Barr a former Judgment in the King's Bench upon ſeveral 
Bills, which amoünted to 60 Ii. &c. Et ulterius dir quod alias. 0 
falicet ad Gyriam Domini Regis tent apud Croitatem Ciceſtr in 
Guildhalda” Civit” fred trum Roberto Adams unc Majore 

dile 444 die Lune, videlicet 23 die Febr anno Regni H n 
Dun R „ Thomas Billet ucrebater verſus ipſas HAW © 

& alios . Adminiſtratores dicti Richardi Booker = 


Placito quod iidem Edward, Oe. redderent ei centum libres . 

d allunc in juſte detinuerunt, ſuper quo ad eandem Curiam — 5 f 

Ew Lawrence, &c. Solemniter adi erunt, & per Leo- 8 
N nard Sinith Attorn* ſawn comperncrunt & twic dixerunt quod > . 


on potuerunt dedicere Actionem prad Thoms Billet 
fred, nec quin um obligator” virtute dem Thomas 4 
Billet debirums de eiſdem Edwardo, 7. 'exrgebat, fare 
Factum pred ich! Booker, nec quis pred" Richard" Becker 
in vita ſus debut pred Thoma Billet pred debitum cem 
lihrerum, modo & forma 3 pred Thomas Billet adtuncg 

verſus cox querebatuy ; whereupon Judgment was given in 
the lame Court for the faid_ Tho Billet : and pleaded ano: 
ther Judgment for 60 l,. in the fame Court at the Suit of © 


a. 3 


JobuGithens : and pleaded divers other former Recoveries | 
] 8 of Debr in the fame Court againſt the ſame Ad. ON 
84 9 e 


F 


4b 


* - * — 
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; F tt. „ TournoR's Caſe. PART VII 


that they have not Goods or Chattels of the Inteſtate in 


able to the ſaid ſeveral Executions. The Plaintiff replied 


% © Bridem, zo, Aud ſaid, That the ſaid Recov. of the ſaid John Githens (b) 
© - 


- babits, fiat per Fraudem &:-Covinam, Oc. ad ſum Edw. Tu. 


ne de ehe ſuo pred de fruudand & decipiend upon which 


they were at Iſſue to be tried by the Country: And as to 
the ſaid Recovery of the ſaid 100 l. againſt the Defen, 
that the Def. after the Death of the ſaid Rich. Booker, and 
_ after the ſaid Recovery, and before the Purchaſe” of the ſaid 
original Writ, 24 Feb. Anno 4. Reg nunc, have paid to the 
ſaic Tho. Billet 60 li. Farcel of the ſaid 100 ſi. recovered 
by him as is aforeſaid, in full Satisfaction and Diſcharge of 
5 ſaid Judgment, with which Payment the ſaid Themat 


Billet held, and yet holds himſelf contented and ſatisfy d, 


and then and there offered, and yet offers to releaſe the 
ſaid Ed. Laurence, &c. the ſaid 100 li. or to acknowledge 


33 Jos SatisfaRion-thereot in the ſaid Court of our Lord the King 


+++, +» . at, Chicheſter at the Charges of the ſaid Adminiſtrators: But 
(9 3 Keb. 555. the ſaid Edward, &c. deceitfully, and to the Intent to (c) 


122 Rep. 524 defraud and deceive the ſaid Ed. Turnor Exerutorem de 


ch. 111. 


.9 Co. 109.2, Juſto: debito ſua, Cognitionem Satin factionis de pred' centwn li- 


i aoues an. i, Oc, Sine de judicio pred. relaxari, &c. diſtulerunt & 


. ne pleads in 
' colluſion 2 the Writ an Entry by the Difſeiſee, the Demandant 


 edbuc differunt & Judicium prad inde in ſuo robore & vigore 
1 Huunt ad Intentionem pradictam. And made the like 
Keplicat. to the other Recoveries: whereup. the Def. demurr'd 


55 in Law; And the Point in Law was, When a. Judgment is. 


given againſt an Adminiſtrator or Executor, for a juſt Debt. 
ae Dee or Teſta. if the ſaid ſubſequent Agreem 


is before alledg'd ſhall avail the Plaintiff or not? And it 
was objected, That foraſmuch as the Judgment was obtain- 


ed. hon fide-for. a juſt and true Debt, the 9 Agree- 
ment can't make the Recovery covenous,, and. fo long as 
it remains in Force, unleſs the. Executors have Goods and 


de by Law to pay any other Debt, and Covin can't be 
alledged in doing of a lawful Act; As in a Writ of Dower 
Dilſeifor, it the Tenant pleads in Abatement 


__ fhall.not.be-xeceiv'd-to averr the Entry to be by Covin to 
abate hig Writ, becauſe the Entry is congeable and lawful, 
and mixt with no Wrong, as it is held in 15 E. 4 4. l. 


() Plow. f - but if a Woman has lawiul Title (e) of Dower, and cau- 


1 


2 power Bf. es another to. diſſeiſe the Tenant, againſt whom ſhe re- 


Tant 44 1 Rol, 549. 2 Rol. Rep, 17. Perk, Sect. 396. 44 Ah 2, 18 H. & 3, 2. 


Nee z chers upon 4 good Title, it mall not bind che Diſſciſes 
M * 5 | . | - * ay 
12 n | 
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their Hands to be adminiſter'd, prater quam Bons & Catalls - 


Chhattels in their Hands above that Judgment, they are not 


. _ 
Ft — _ 
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nens er  %-/ 
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his 
truly, and diligently: Lawfully, in paying of all Duties, 


Lo 


| Part of my Reports fo. g5. was cited and well applied to this 7. J. 


— : ot * * i A * * we K U 
5 [4 WIE 
- * 


Ri - Tunxon's Coſt, 133 
a i is held in 4 F. 3. 45+ b. The fame Law of him who 
is put to his 


N 1228 whi. is an ill Herb, and makes the whole A+ 


Formedon, or apy, other real Action; and the 
becauſe: the Demandant's Right is mix d by Covina 


tortious. Fide 25 A. P. 1. 22 A.. p. 92. 27 A. f. Th 


41 A. P. 28. 97 11 H. 4 60, 61. 15 E. 4. 4 £29 

11 E. 4. 7 H. 2. 11.1 H. 8. 5. 19 H. 8. 13. But it was * 
dee and fo e That the kk 
ſhould (a) recover; For an Exe. or Admini. ought to exe. (.) Bridgn. fo. 


e, and admin. the Goods of the decea. ( lawfy. (5) 5 Co. 27. b. 


Debts and Legacies, in ſuch Precedency and Order as the 
ought to be paid by the Law: Truly, to (c) convert noth. to () Cart. 227. 

his own Uſe ; for an Exec. or Admi. hath not the Deceaſeds 6 
Goods td his own Uſe, but in ano. (d) Right, and to ano. ( Cart uge- / 
Uſe, and ought not, by any Pra. or Device, to batr or hiv. 
any Credi. of his Debt, but ought truly to exe. his Office 
accord. to the Truſt: which is repo. in him; Diligently, quis 


| 


G negtigentis ſemper habet Comitem in furtunium Then in (0 f wats. | 


the Caſe. at Barr, when the Admi. compound with one who - 
has a Judgment of 100 J. for 60 li. and the Plaint. offers to 1 
(f) rele. or to ackno. Satis. aud 
t the Judgm. may ſtand in Force, by which the Plaint. 
will be defrau. of his true Debt, and the Admini. convert the 
Deceaſed's Goods to their pri. Uſe, wh. is alto. aga. their Of. 


and the Truſt repo. in them; And theref. be ſuch Agreem. 


eich. precedent bef. the Reco. or ſubſe. aft. the Reco. its all 

one as to the Cred. who is a third Perſon, for he is defrau. 
u well by the ſubſe. Agreem. as by the Agreem. — ry 
and thereby che Admini. aga. their Offi. and the Truſt rep. 

in them, wou d make a priv. Gain, where they ought not, and 

the Cred. who is a Stran. wou d loſe his Debt, whi. is by 
the Law due to him: And an Agreem betw. two ſhall norte 
hurt or pre ju. a third Per. And (g) Goodale's Caſe, in the <th ( Pork. oa, 


Caſe. And if any Prejudice accrues. to the Admini. in this U Hd 
Caſe, it is their own Fault, for Billet the Plaint. would ha, H 78 


releaſed to them. or. acknow. Satis. but: they deferred it, to 70h 7op. Bu | 


the End by this Means to bart the Plaint. of his juſt and 
true Debt. 2. It was reſol. That the Barr as to all the Recs, 
ae in the Court of Chicheſter was inſufficient, for the 
alidity of the ſaid Reco. was all the Life and Force of the 
Barr: and, 1. It doth. not ap. that the Mayor had Juriſd. or 


Fower (b) to hold a Court, eith. by Preſcrip, or Patent. 2:Th (e va. 9% 5 
ap. by the Decla. in the ſaid Court, that the Adion of Debt 2, * 


was bro. for 100 l. without making Mention of any Bond: Cr 
and therefore it ought not to be tended, that there was Arch a6 
any Bond, and then the ſaid Adminiſtra. were not charge: 
ible in an Aion of Debt with a fimple (i) Contract ( Ses 126.5 


* 


and Hard. 303. Lelr. . 


N f 20. Vautzh. 933: 
% 95+ 5 Co, 82. b. 9 Co, 86. by By. 2, Cro, FL 121, 409, Noy 33. Poph. 32, Swi n 
Ma 83. 1 Leon. 55 Mo. 155 1 Sid, 333+ Goldsb, $106, ”_ on cn * * , 


they deferr it to the Intent (Oh m 


_ 
_ . 


* 1 5 n — 
4 1 F C 14 _= ' . * N. 
- C - 


of renn Ct. we n b | 
aff”; __ *\Toxnor%#Cafe. Paar vm 
| and altho' the Defen.'in his Barr doth confeſs that the Debt 
was due by Bond, yet that will not make the | 
Lic. god: For when the Declarat. wants (4) Circumſtance of 
e. p. Time, or Place, Cc. it may be made good by the Barr: But 
a Declarat. Bar or Replicat. Cc. wants (b) Su 
Don. viz . It can t be made good b the other's Plea. And ſo a 
98988. bettet underſtand your Books in 18 E. 4. 16. b. 22 E. 4. 2.4. 
N te 2. 11 H. 7. 24. 6 H. 7. 6, 10. 5 Hl. 7. 12. 38 H. 6. ty, 
21 18 E. 3. 30. 38 E. 3. 34. b. Plow, Com. 229. Vide 
EN. B. 21. 3. It was reſolved, That in the Caſe at Bar, if 
te) C Jace 224, the (c) Replication had been i —_— that the ſaid A. 
*. 233: Cr0.Car.6. eement ſubſequent ſhould not avail the Plaintiff; yet upon 
7 335 the whole Record the Plaint. ſhould have Judgm. becauſe the 
Mo, der Barr was inſufficient in Matter: And à Difference was taken, 
Ae when by the Replicat. it appears that the Plaint. has no 
. Cauſe of Action, there the Plaint. ſhall never have Judgn, 
_ altho* the Barr be inſufficient; as in Debt on a Bond, with 
Yelv. Condition to perform 7 ) Covenants in an Indent. the Defen. 
leads Performance of all the Covenants generally, where 
t appears that divers of them are in the Negative or Diſ- 
junctive, and ſo the Plea in the general Affirmative is inſuf- 
155 ficient ; yet if the Plaint. replies, and ſhews a Breach of one 
ok the Covenants, which on his own ſhewing is no Breach, 
upon which the Defend. demurs,  Judgm. ſhall be given againf 
le) Poſtea 163. . the Plaintiff, becauſe upon the whole (e) Record it appears 
2 — that the Plaint. has no Cauſe of Action; for the Bond is en- 
Hob. 199. Cro. dorſed with Condir. to perform the Covenants, ſo that the 
En. Plaint. has no Cauſe of Action till there be à Breach of Co- 
©, 2Bulltr. bun venant, and on the Plaintiff's, own ſhewing there is not 
2 Lt. Ren. any which is ſufficient in Law to give the Plaintif 
*. Cauſe of Action; and it ſhall be always intended, that eve- 
| y Man will ſhew the beſt of his Caſe : But when the De- 
. Ja Radane, harr is inſufficient in Subſtance, and the Plain, 
de replies, and ſhews. the Truth of his Caſe, whereby he ſhews 
2b. 2 Co. no Matter againſt: himſelf, but Matter explanatory, or pet 
. v% Ph. haps not material, there the Court ſhall ad judge upon the 
34%. Godb, whole Record, and (the Declaration being good) for the 
1-29 inſufficiency of the Barr, without any 1 2 to the Repli- 
** cation, Judgment ſhall be given for the Plaintiff; As if 
Man pleads a Grant by Letters Patents in Barr, which ar 
not ſufficient, the Plaint. by Replicat. ſhews another Clauſe 
in the ſaid Let. Pat. which Clauſe is not material, and tht 
; | - Defendant demurs in Law, in this Caſe Judgment ſhall be 
given againſt the Defendant, & © in ſmilib. And ſo Jon 
| Ce) Hob, 14 will better underſtand your Books in 7 E. 4. 28. Tilly (g 
ond. 66: and Woody's Caſe, 11 H. 7; 28. and the Books aforeſaid ; and 
Taz. De other Books vouched in Dr. Bon bam 's Cale, 
N TTC 
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Mary SHIPLEY's Caſe... - 


4) wh 
ok of the Teſtator, Si, &c. (b) & non, tunc the Da- nn bt 
Writ of Error En. | 


nothing in their Hands, (Here. 
the Plaintiff might have prayed her Judgment (c) preſent- l. 


: as in a Writ of (4) Meſne, if the Defendant Kew: 8.88 
pleads, not diſtreined in his Default, he may pray Judg- RSS. 
ment preſently, for this Plea will ſerve him only to ſave Fitz. Judgmcar 
him from Damages. Vid. 11 H. 4. 52. 4. So in a e) Mar. er) tob. 193. 125 
rantis Charta aga. the Heir, the Defend. pleads nothing by 1 Sd. 448. 
Deſcent, Sr. the Plaint. ſhall thereupon recover pro loco & Offer 22% 
5 So in Debt againſt (f) the Heir, if he p 
J 


ds noth. Co. Lit. 366. a, 
the Plaint. may have Judgm. pref, and a ſcire facias Moor 346. c. 
- | * when H. , 7 

1 Vent. 94, 952 


(e) F. N. B. . vent. 
Hob. 19, 199, 447, Co, Lx 266, 3. O VE 91795, Dyer 373 pl. 14. 9 


confeſſes the Debt, but that he cannot 1 | 
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MIAT SmreLey's Caſe. *PAkT vm 


wen Aﬀetsdeſcend; Vide Vet N. B. in Warrantis Charta & 
R E21 (e) E. 3. b. Br. tit. Marrantis Charta 30. But the 
? me 40:3 Tryal in the Caſe at Barr is a good Direction to the Sheriff 
#2 what he is to do; but yet that doth not alter the Judg. 
ment of the Law; and it is the better Form, and more a. 
for the whole, than 
e (b) the Aﬀſets tound. 
. 
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4 Pacher 8 Jacobi Regis. 
In Communi Banco. 


d John Vene Caſe. 


Fora Weldiſh 8 28 an Ach of Debt. againſt — 
thn ed ham (v ea began Mich. 7. 24 re, 232) 

on Bond of 200 l. made to * 

admi ni ſtratio omnimm & 22 bonorum, & c. 
af Eliz. tempore Mortis ſue per pi llibe / 2 
n, Epiſcopum apud Raff en po Mortem pr 
nſſa fuit 5 Fr 1605. The Defendant pleaded, uod pat 
Mortem. dictæ Elia. 5 ante Commiſſionem rationss 
2 fſeiltcet, 13 Maii 1604. The Dean and Chapter :of 


ne drvins 


niſtration of the Goods, Cc. of the ſaid Elis. © the Den. 


tabiles in devers' Dioces' Province Cant, which Admini- 
ſtation. committed, by. the ſaid Dean, Se. doth yet re- 


Tanne | the ſaid Dean, &«. to the Defendant, and be- 
re t & 


before Dr. Bennet Commiſſary of the Prerogative Court of 


ndant, the Adminiſtration granted to the Defend. was 
pronounced and decla. fro nulla & invalida ad onmem Juris 
dla; upon which the Def. demurr d in Law. Aud-in 
tlus' Caſe 3 Points were reſol. 1. For as much as the Def. 
has not ſhewed in his Barr, that the Inteſtgte had bons no+ 


2 


Elaz. com 


rchaſe of this original Writ, ſcil. 4 No. 160 
Canterbury, at the Suit of the ſaid Katherine againſt the ſaid 


%, 


es Las, 


dant, co qudd eadem Eliz. tempore Mortis fue habuit bone no 


Rthur 20 and e his. Wife Adainiftratrix fender 


nterbury being Guardians of the Spiritualties (a) ſede va-( — 59 - 
cante of Ee Avchbilhop of Canterbury, committed Admi- 57. 


wit in Force, and demanded Judgment of the Action. . 
the Gina replied, That after the ſaid" Adminiſtration . 


tabilia in (b) certain; for this Cauſe it ſhall be taken chat ch Swind. wt 
the Admipi. was grant. where the Inteftate had not hona ao.. | 
lab in ſev. Dioceſes: But yet it was agr. That ſuch Admi- ' 
way not void; (c) but voida. as it was ad ju. in (d) Hugh Cr. 
„as ap. #n-the 5th Part of my Reports, fol. e 30. 7 Hob 


2 — 
J wiab. 357% Moat 14. 1 Co. 10 & 2 Jones 78. 3 Bulſtr. 176. Day. 44.4. 47+ r 
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PAT Sir Jonx NEDHAm's Caſe Par VIII 
. It was obJeQed, That foraſmuch as the Adminiftr, grant. 
 W cr. B. 2:0 the Def. was not void, but (a) voidable, ſo long as it was 
enn. in, Force the inferior Ordinary ought not to have commit. 
rol Adminiſtration, for the prerogative iniftr, granted by 
the Archb. and the Adminiſtr. 1 5 the inferior Or. 
dinary cant (b) ſtand and be both of together; for 
thereupon on will enſue; and therefore the Admi- 
niſtration granted by the inferiour Ordinary was utterly 
bv - vor? the ſaid prerogative Adminiſtration be 
LINEN | revoked, that ſhall not make the other Admi- 
O2.©o.55 b. niſtration of any better Effect than it was at the Time it 
4 Ei 563. was granted, quis (c)) quod in initio non valet tratlu temporis 
bY K. 35-2. #$09'cOnvele ſcrt, But it was anſwer. and reſolved, That now 
| in as much as the Eccleſiaſt. Judge has pronoun. and declar. 
the Letters of Adminiſtra. grant. to the Defend. pro nulla & 
invalid ad omnem juris effettum, we muſt give Credit to 
75. chem, that it was for Cauſes not appearing to us void 
ien b. itte Vie 17 Elia. Dyer (d) 339. the like Judgm. upon 
Dyer 32. pl. 46, the ſame Rea. Alſo the Adminiſtration is but an Authority, 
. = Sig-31- 3 Ked. becauſe he has noth. to his (e) own Uſe, but all to the 
Cro. Ks © Uſe of ano; and an Autho. may expect and commence in 
) Antes 133-% Futuro, and theref. it all be ſuſpended till the other be re- 
. * Pealed or declared void. And it was ſaid, that there are 
wie genes Executorum, primus 4 Lage conftitutus, & ev 
dicitur legit, wt Epi ſcopus; ſecundus 4 Teftatore conflututus, 
& ideo eitur teſſamentarius, ut Exccutor; terizus ab E % 
3 conflitmus, & ideo dictur dativus, ut Adminifirator. And it 
Is to be obſerved, That the Biſhop who is Execu. appointed 
SP by the Law, is not itted by the Law to make a Re- 
(3g Co. 39. 3. leaſe of any Debt, (F) or Gift of any Goods; for he has a 
E. 205  fpecial Property in the Deceaſed's Goods for the Ben. of 
ere the dead, and nothing to his own Uſe; and it appears in 
Co. 34-2 9 Elzz. Lyer 255. that the Ordinary has not (g) Power to 
n. give Autho. to ano. to ſell the Deceaſed's Goods, becauſe he 
351, 352. himſelf has no ſuch Autho. and the Stat. of f. 2 Cap. 10. 
355, 35% (b) Bone deven' ad manus Ordinarii diſponenda, that us, for 


Inft. 39% Adminiſtrator, duran* (i) min ætate, who has a ſpecial Pow. 
commit. to him to diſpoſe of the Decea. Goods for his Ben. 
- 192 217 and noth. in Prejudice of the Execu. as it is held in Princes 
Fee b. Caſe in the 5th Part of my Reports, 29. bh. So the Lord who 
65 — takes a Surrender of Lands held by Copy of Court Roll, to 
3 And. 132. the Uſe of ano. has Power (4) only to grant it according to 
Sal. . the Uſe of the Surrend. and not to any Stran. as it is held 
ire in the 4th part of my Reports in WeftwicF's Caſe. Vide 7 fl. 
ꝛ f 3. 4. 18. 5. the (0) Ordi. ſhall not have an Ai. of Treſp. for 
6 ** carry. away the Goods before an actual Poſſeſſion of them (as 
I Co: Ling. Executors or Adminiſtr. may have) but before Poſſeſſion the 
Nee ao Ordinary ſhall ſue for them in the Spiritual Court; and | 
* Fitsberbert in abridging the Caſe, tit. Tre ſpaſſe N E, 
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1, That the Ordina 


Bade (a) as 1 


7 ſhall not have an Action of 
* 


was reſolved, That the com- g 1 Rolls gas; -.. 
mitting on Ad ration by the Wachen to. the Of Ser 7g 
Obligor, not. extinguiſh the Debt, but the Debt re- 1 Roll. „ 


mains; But if the Obligee makes the Obligor his Execu- — SORE. 


tor, it is a Releaſe in Law of the Deht, for it is the A& 
of the Obligee himſelf; and therewith agrees 8 E. 4. 3. 4. | 
21 F. 4. 2. J. Kc. in the ſame Manner as if a'Womanf)© : | 


4. 
ligee her ſelf, and therewith agree 11 H. 7. 4. * Pond abs. b. f 


21 H. 7. 29. But ifa Woman (4) Executrix marries the Cr. Car. 392, 
Debtor, it is no Releaſe in Law, becauſe ſhe has the Debt 186. mit, el 


in another Right, and if it ſhould amount to a Releaſe $55. 3 14. 


in Law, it would amount to a devaffavit, which is a boy mg 


Wrong, which the Law will not ſuffer. And ſo it was ***>#E- 432 


adjudged in the King's Bench, Mich. 30. & 31. Elia. where 1 1 
in Debt againſt a Woman (e) Executrix, ſhe pleaded fully © Roll. 934, 


ziminiſtred, and it was found that the Defendant had mar- 2% > 


ried the Obligor, and that the Husband was dead, and ir ( EL ng. 


was adjudged to be no Releaſe in Law, nor the Debt ex-Co. Ik. 2 K 


tint, but n during the Coverture, and ſo 1 12 2 


ote, that Flets lib. 2. cap. de Teftamentis, De 


hunts defantiz trina debet eſſe Diſpeſtio; 1. Neceſſitatis, ut Cf ) Mao Hr od 4 


1 2. Lilitatis, that every one ſhall be paid in ſuch 
as he ought to be. 3. Voluntatis, as Legacies, &c, 
n | | MET - 
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Rs. 5 Sir - Franc nenne, c. 


beten Richard Challe Plnti in IE. 20d 1 
Peter and Nirbolas Whate Defendants, which 0 5 *. 
acobz, rot. 157. on 2 long and impertinent Plea 
Ciſe was ſuch ; Sir Robert Rich Lord Rith was ſeiſed x of the 
Foreſt or Chaſe of Hatfield (whereof the Place where, Gr 
was Parcel) in Fee, and by his Deed indented, bearing 
Date 30 Jan. 19 Elia. for good Conſideration granted to 
Sir Thimas Barrington Knig * * his Heirs, omnes boſeis 
 erfores tam marem i ſubboſco ſprnas quam enera qu. 
rumcungue, adtunc creſcent” flent & exiſtent” ful cum omni- 
bus fs vocat Timber . boſers, ſubboſeis, & ſji 
vi quibuſcunque, que ad 41 extunc ay 
on creſcent” — renova ni — ex e in & ſu 
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| 2 _ Takei Gu. . (except the Land 
ol of the ſame Wood) with Liberty to encloſe them, and 
ca bold them incloſed for the Preſervation of the Spr in 

of Wood which ſhould be for ſuch Time, as by the 

1 and Statutes of the Realm is a Sour and enacted, 1 
not otherwiſe Ta 8 eu interriplione of the ſail 
Lord Rich his Heirs or Aſſigns, and to . exclude the Dett 
| and all other Cattel out of the the Wood ſo incloſed, and ts 
2 PT Wo e'the Herbage and Feeding thereof as any Owner of tht 
= en e Þy the Een aan Larne 97 n 
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Pant VII. Sir FRA. BAARINeroN Caſe) 137 
, without Interruption of the ſaid Lord Rich, his Heirs or Af. | 
ans. And that the Plaintiff is ſeiſed of a Houfe and fix» 
Acres of Land in Hatfield in Fee, to which he has com- x 
mon Appurtenant for all Cattel levant and couchant, Cc. a, 
in and through the whole Forreft or Chaſe of Harfield'; 
which Grant made by the. Lord Rich, was in Performance. 
of an Award made between the ſaid Lord Rich, and Sir Tho. 
Barrington, by the Lord Burghley Lord Treaſurer of England, - oy 
Thomas Earl of Suſſex, Sir William Cordel Maſter of the g 
Rolls, and Sir Cilbert Gerrard Attorney Genera, which 
Atbitrament and Grant was confirmed and eſtabliſhed by 
(s) A& of Parliament, Ano 27 Elz. with a * ſaving to.) 2 prown!: 
Strangers, Ce. And that the ſaid Sir Tho, Barrington 259 23324 
died, ads whoſe Deceaſe the ſaid Wood deſcended to 3;3. 
vir "Frances Barrington, as to his Son and Heir, who, 1 Feb. Jones 485- * 
1 Jacob, fell d the Wood in the Flace in which, Cc, and. 
took it to his own Uſe, and 10 Mar. following incloſed it 
for the Preſervation of rhe Spring, and ſo has maintain: d 
it, according to the Laws and Statutes of this Realm: And 
the Parties demurr'd in Law: And if: the Pl. was barred 
of his Common or not was the Queſtion. And in this Caſe _ + . 
the Defendants pleaded the ſaid Arbitrament, and the faid  ©- 
Aﬀof Parl. at large; but to no Purpoſe, for without Queſtion, = 
neither the Arbitrament nor the AQ (in Reſpect of the ſa» - 
ving) can barr the Pl. of his Common: but all the Doubt "66 
of the Caſe ariſes upon 2 Ads of Parl. not pleaded, ſc. ef! 
the AQ of (b) 22 E. 4. cap. 7. and the Act of 33 H. 8. cap. (5) > Brown. 
17, And 1. it was objected, That the faid Act of 22 E. 4. hag 2% 2, % 
barred the Pl. of his Common; for by the ſame Act it is 327, 328. Codb. 
eucted, That if any of the King's Subjects having Woods 158, 3 
donne in his own Ground, within any Forreſt, Chaſe, or 384. 1 Rolls. 
urlieu, &c.. cauſes the fame Wood, or any Part thereof to 1 b . 
de felld by Licence of the King, or his Heirs, in his For 
reſts, Chaſes, or Purlieus, or without Licence, in the For- 
reſt, Chaſe or Purlieu of any other Perſon, or make Sale 
of the ſame Wood; Be it lawful for the ſaid Subjects Pof- 
ſelſors of the ſame Ground whereupon, the Wood grew, and 
to other. Perſons to whom ſach Wood ſhall be ſold, imme- 
dately after the Wood ſo fell'd, to coppice and encloſe 
the ſame Ground with ſufficienr Hedges able to keep out 
all manner of Beaſts and Cattle out of the ſame Ground, for 
the Preſervation of their young Spring : and the ſame Hedges: 
lo made, the ſaid Subjects may keep continually by the ſpace 
of 7 Years next after the ſame incloſing; and there is no 4 | 
Kying in the Act for the Commoners; and therefore (as it ; 
was urged) ſhall be excluded of their Common. during: 
the 7 Tears; for every one is party. and privy. to an A& 
of Parliament And the Rights and Intereſts of thoſe 
which are not ſaved by the AR of Parliament are bound; 
the Makers of the Ac have greater Regard to the 
Preſervation of the Spring of Woods for the Common- 
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Wealth in Maintenance of Timber and Woods, than to | 


Common in the Woods of Subjects within Forreſis or Cha. 
ſes after a reaſonable Time, till the Spring be of ſuch Growth 
hat Beaſts or Cattel cannot. hurt or hinder it. And theſe 
Words, To incloſe the fame Land with ſufficient Hed 
able to exclude all Manner of Beaſts or Cattel out of 
ſame Ground, were ſtrongly urged to prove” the Intent of 
the Makers of the Ac, to exclude not only the Beafts of 
the Forreſt, or Chaſe, but alſo Cattel of Commoners ; for 
Beaſts of the Forreſt are not called Catrel ; and the Words 
are, able to exclude all manner of Beaſts and Catrel out of 
the ſame Ground; which general Words extend to Beaſts 
and Cattel of the Commoner. To which it was anſwered 
by the Plaintiff's Counſel, 1. That the ſaid AR of 22 F. 
doth not extend to this Caſe, becaufe the Statute hind 
nly to thoſe who are Owners of the Ground; for the Words 
of the AR in divers Parts thereof are, growing on their pro- 
per Ground, and in this Cafe Sir Hancis Barrington has but 
a Profit apprender in another's Ground, for the Ground re- 
mains to the Lord Rich. 2. It was anſwered, That the Stat, 


(OR. s. Of ( 3. 8. cap. 7. which is in the W That it 


c. 17. >Brownl. 17 not be Tawful to any Perſons which have or [hal 
Sa whodlen bep ned eeg bed 712 
167, 169, 171. cut down the ſame Woods (except it be 10 his -ogon Uſe and 
; Occupation) untill. ſuch time as t 7. fart of the ſaid Ground 
Cb) x1 Co. 59.4: or Soil, &c. be divided, Cc. fenced and inc ed. Et (b) 
2 leger poſteriores, priores contr arias abrogent. To which it 
x Co. 25. b. Cr. was anſwered by the Defendant's Council, That Sir Francis 
en Se., was out of this Prohibition, and within the Exception of 


| -A wnl. 
Godd. 16 this Branch; for he has taken the faid Wood to his own 


lg 2g > Uſe ; and he who takes Wood wherein others have Com- 
69. b. Hawks mon is out of the Prohibition of this AQ. And now this 
2 Init: 85. Term the Caſe was argued at the Bench by the Judges, and 

in this Caſe theſe Points were reſolved. 1. That Sir Francs 


Cc) Brom. Barrington has an (c) Inheritance as Profit apprender in 


— 2 11.00. alien ſolo, and that the Soil remains to the Lord Rich. 


Rolls ky 
Ler- 95, 99, 137- 2. That the Statute of 22 E. 4. ſhall extend to Sir Francis 


Barrington, notwithſtanding he has not the Soil ; for the 
Words are, that it be lawful for the ſaid Subjects -Poſſefſors 
of the ſame Soil, or to other Perſons to whom ſuch 
Wood ſhall be fold; and the ſaid Grant for the Con- 
ſiderations in the ſaid Award mentioned to Sir Thomas 
Barrington and his Heirs, was a perpetual Sale to him 
within the Words and Intention of the Ad. z. The faid 
Ad doth not extend to the Wood of a Subject, in which 
any other has Common, but only to a ſeveral Wood: For 
by the Common Law, he who has a Wood in which 


another has Common cannot - encloſe it to erde 


have any. 


3 3 8. 8 


this 
and 


paar VIII. Sir Fü. BARKINGTON's Caſe. 
the Commoner of his Common, be it in Forreſt or Chaſ 
or out of Forreſt and Chaſe. But he who has a ſeveral W 
in a 235 may = porn 3 0 * 3 . ar- 
v0 foſſato (4 ad hai ſecundum Aſſi ſam foreſt, as ap- 2 
wt, the Ad quod Damm in the 2 257. Then it — Goch. . 
appears by the Preamble of the ſaid Ad, that it extends ; 
only to a ſeveral Wood ; for it recites, That where Subjects 
have fell'd their Woods, &c. they could not heretofore en- 
cloſe their Ground to preſerve the Germens longer than 3 | 
Years, which proves what the common Law was before in 
ſuch Caſe; but without Queſtion that extends only to a ſe- - 
veral Wood; for none could incloſe a Wood wherein ano- 
ther had Common for a Day, Cc. But now this Statute has 
enlarged the Time to 7 Years, and has alſo raiſed the 
Hedges; for where he might before encloſe it parvo foſſato 
(b) & baſſa bais, he may now make magnam & altar (v) Brown 
hajam, ſufficient to exclude all manner of and Cat» 26. 
tel. 4. It appears by the Preamble, between what Perſons, 
and for and againſt what Perſons this Act was made; and 
the Parties to this great Contract by Act of Parliament are, 
the Subjects having Woods, Cc. within Forreſts, Chaſes, 
or Purlieus of one Part, and the King and other Owners 
of Forreſts, Chaſes and Purlieus of the other Part, ſo that 
the Commoners are not any of the Parties between whom this 
AQ was made: And therefore the Caſe well argued in 21 H.7. 
K 4. b. inter the Prior of (c) Caftleacre, and the Dean of () , grown), 
H. Stephens, and left at large in the printed Re Was 326, 327 Godby 
afrerwards adjudged, as appears by the Record thereof, which 1. Jones 2355 
began Pa ſch. 18 H. 7. Rot. 416. that the Act of * 2 H. . a 
being made between the Kings and Priors Aliens, by whic ; | 
the Priorys Aliens were given to the King, did not extin- 
puiſh the Annuity of the Prior of Caftleacre which he had 
out of a Rectory Parcel of a Priory Alien, although there 
was not any ſaving in the Act. And Mich. 25 C 26 Elia. 
) BoſwePs Caſe in Curia Wardorum, where it was reſolved,, . 1 
t when an Act makes any Conveyance good againſt the (3 Goth. 
King, or any other Perſon or Perſons in'certain, it ſhall not 168; e 
take away the Right of any other, altho there be not any gg? 2 Kuderl. 
daving in the Act. 5. If the Act had extended to Wood 190, 101 
in which others had Common; yet the Concluſion reſtrains 
the Generalty of the precedent Words; for the Statute 
doth not give an abſolute and ind finite Power to the 
Owners of Woods to encloſe, &c. but to encloſe the 
round, to keep it enclos'd, and to repair it, without (e) 
ſuing the King's Licence, or other Perſons, or their Offi-(e) 2 Brownl- 
cers, of the ſame Forreſts, Chaſes, or Purlieus, fo that 
this Concluſion limits the precedent Words only againſt 
the King, and other Owners of Forreſts, Chaſes, and Pur- 
lieus; but no Word in the whole Ac gives Authority 
to them to encloſe againſt any Commoner And where 
t was ſaid, that * Word Cattel cannot de applied 
2 do 


o 
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to Beaſts of the Forreſt; it was anſwered, That they might 
fitly and properly be called Beaſts and Cattle of the Forreſſ. 
And ſo it is ſaid in the Preamble of this very AR; Beaſts 
and Cattle of the Forreſt. And it is to be known, that there 

dy are five manner of Beaſts of the Forreſt, ſc. Hart, Hind, 

(0 Co. Lit, Hare, Wild Boar, and Wolf; (a) and five manner of Beaſts 

233.4. of Chaſe, ſc. Buck, Doe, Fox, Martin, and Roe; and Beaſt 

and Fowls of Warren are, Hare, Coney, Feaſant, and 

Partridge. Vide Regift 6. 43 E313 38 E. 3.10. 3 H.6. 

I2, 55 Liber Hur Treſpaſs in Hunting, 585. 12 H. 8. 9. l. 

olinſhed's Chronicle 306. num. 30. 6. it was. reſoly 

t the ſaid Clauſe of the Act of 35 H. 8. in the Negs. 

tive, reſtrains only the Owner of the Wood from felling fi | 

- * own Wood ona Penalty, which without Queſtion doth not 

| c_— the 8 * his of; ny ” And the ſaid MW 

| Words (c) (except it be to his own Uſe: or Occupation) ſerve 

FEET to exclude the Dimes out of. this Penalty, __ are to he in- 

tended of his own proper neceſſary Uſe; as to repair his 

Houſe, or to burn in his Houſe, Oc. Then there is ano- 

ther Clauſe which prohibits the Commoner that after the ſaid 

- felling (that is to ſay, after the Diviſion and Felling, for 

the Diviſion of the fourth Part ought to preceed the Fel. 

ling) in any ſuch Part, i. e. in the fourth Pari, ſo divided, no 

| Beaſts or Cattle, during ſeven Years, ſhall be ſuffered to feed / 
ho there, upon Penalty, Cc. and the Lord is excluded to feel 

with his Cattle in the three Parts during the ſeven . Years, WW be: 

— and after the ſeyen Years (until a new felling, according w 01 

: the Ad) the Commoner ſhall have his "Fares again. que 

And it is to be obſerv'd, That by the Statute of 22 E. 4. the 791 

Owner of the Wood ought firſt to fell the Wood, and af- 


(5) 2 Brownl, 
325. 


ter encloſe, and by the Statute of 35 H. 8. he ought firſt to don 

encloſe, and after, within four Months, fell the Wood. 7. It un 

* Weſt. 1. e. 20. Was reſolved, That the Statute of Weſt, 2. * de male facloribu dict 
+ Inſt. 196, 199+ in parcit, Charta de Forefta, and theſe Acts of 22 E. 4. and Fri 
322» 324, 325» 36 H. 8. are generally Laws concerning all Perſons, where: ſus | 
2 171. 4 a, 65 the Court ex Officio, ought to take Notice, and co pots, rar 
3. a. 77.2. becauſe this Act of 22 E. 4. concerns the King. eide 
2 Rolls. 465, 406. 7 fuer 
2 28.2. Doct. | | biti 
Feb 1s N 6 pro « 
Hob. 310. | | ſatis 
dictis 

| 15 

| 1 

FE aſch. licet 

|  Wdidis 
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| Paſch. 8 Jacobi Regis. 
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Dr. DRURY's Caſe. 


\ LIAS prout patet Termino Sanz Trinitatis, Anno 
A Regni Domini Regis nunc Angliz, Franciz, & Hy- 
berniæ ſepti mo, & Scoriz quadrageſimo ſecundo, Rot 3642. 
continent ſic. Surr' ſſ. Præceptum fuit Vic, cum ex gravi 
querela Owyni Bray de Cobham in comitatu prædicto gene- 
toi, dom* Regi eſſet graviter conquerendo monſtratum, qd* 
cum quidam [Johannes Drury legum Doctor nuper in Cur* 
domini Regis de Banco hic, ſcil. Termino Sancti Michaelis, 
anno regni dicti dom Regis Angliz quinto, coram Juſticiar 
dicti dom Regis de Banco præd hic, ſcil. apud Weſtmonaſ- 
terium, per conſiderationem ejuſdem Curiæ recuperaſſet ver- 
ſus præfatum Owy num tam quoddam debitum ducentarum li- 
brarum, quam triginta tres ſolidos & quatuor denarios, qui 
eidem Johanni in eadem curia dicti dom' regis hie adjudicat” 

nt pro damnis ſuis quz habuir occaſione detentionis de- 
biti illius, unde conviR' eſt: Cumque etiam idem Owynus 
pro eo quod non venit in eadem Curia dom* Regis hic ad 
ſatisfaciendum prætato 2 de debito & dampnis præ- 
dictis id exigend' poſit” fuiſſet in com dom? Regis Suſſex ad 
utlagand', & ea occaſione poſtmodum, ſcil. decimo nono die 
Hail, anno regni domini Regis nunc ſexto, W fuit, ac 
licet idem Owynus in executione pro debito & damnis. præ- 


dictis virtute cujuſdam brevis dicti dom' regis de Capias ut- 


lagar' inde nuper vic præd comit Surr' per Harbertum Mor. 
y atmigerum tunc Vic' pred com' Surr ad ſectam præd Jo- 
Drury capt & impriſonat fuit : Et poſtqu* fic capt & ime 
3 priſonar” 


8 * 3 Dy. Dau v' aſe, PattV 
| priſonat fuit per eundem vic ext priſonam illam ad 
quo voluit libere & voluntarie ire permiſſus, & ab executio- 

ne pradict deliberat fuir, t idem Owynus viis & modis 

quib convenit parat fuit docere: prædictus tamen Johannes 
executionem de debit & dampnis præd' verſus ipſum Oyy. 
num occaſione Recuperationis przdi& jam tarde proſecut 
et, ac ipſum Owynum ea occaſione capi & in priſona didi 
Aomini Regis detineri conatus & machinat eſt minus juſt, 


in ipſtus Owyni dampnum non modicum & gravamen, un- 

de difto domino Regi ſupplicaſſet, ſibi per eundem domi. 

' num Regem de remedio congruo in hac parte provideri: I. 
dem dominus. Rex volens eidem Owyno in hac parte fieri 

od foret juſtum, 2 ſuis hic mandaverat, quod au- 

| dita querela ipſius Owyni in ea parte, vocatiſque coram eis 
partibus predigis aliiſque quos in ea parte viderint evocand, 
aucditiſque hinc inde earum rationibus, eidem Owyno ple- 
nam & celerem Juſticiam fieri facerent in ea parte, quod de 
jure & ſecundum legem & conſuetudinem regni Dom Regis 
liz foret faciend': Quod venire fac' hic ad hunc diem, 
il. a die ſana Trinitatis in quindecim dies prædictum 

Ron Johannem de & ſuper præmiſſis reſponſur, ulteriuſque factur 


& receptur, quod curia Domini Regis hic de eo conf. in ea 
rte- Et modo hic ad hunc diem venerunt tam prædidus 
| nus per Othonem Gayer Attornatum ſuum, quam pra- 
dictus Johannes 8 Johannem Nye Artornatum ſuum: Et 
ſuper hoc idem Owynus dicit, quod cum prædictus Johan. 
nes nuper in Curia dicti domini Regis hic, ſcil. Termino 
ſancti Michaelis anno regni domini Regis nunc Anglia &. 
1 qu. coram Edwardo Coke Ee; & ſociis ſuis tunc Juſtic 
dicti domini Regis de eodem Banco hic, ſci]. apud Weſtmo- 
naſterium, per conſiderationem ejuſdem Curiæ recuperaſſet 
_ tum 9 tam prædictum debitum ducenta- 
rum Jibrarum, quam prædictos triginta tres ſolidos & qus. 
tuor denarios qui eidem Johanni in eadem Curia dicti dom 
Regis hie adjudicat” fuerunt pro dampnis ſuis que habvit 
_ eccaſione detentionis debiti illius unde convict eft : .Cumque 
| CE etiam idem Owynus pro eo quod non venit in eadem Cuts 
* dick demigi Regis hic ad ſatisfaciend' præfato Joharini & 
3 dlebico & dampnis ſuis in exigend' poſit fuiſſet in predif 
3 -» comitatu, Suſſexiz ad utlagand', & ea occaſione poſtmodum, 
3  - ſil, nono die Maii, anno Regni dicti Domini Regis nun: 
, | Lexto, utlagat fuit, ſuper quam quidem utlagarium prædidu 
\ | han Drury, poſtea, fil Termino ſanctæ Trinitatis an rey 
om Regis nunc ſexto ſupradicto profecut” fuir extra Curun 
dom Regis de Banco hic quoddam brevi digi dom' Regis d 
Capias utlagat verſ. ipſum Owynum tune vicecomiti p 
. er quod quilem hreve den i 


I 


| 
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minus Rex eidem tune vic Surg pracepit, quod non mit. 
" tat propter aliquam libertat com ſui quin caperet praadist 
in com Suſſ. præd decim nono die Mati, 
ni dicti domini regis nunc ſexto ſupradict ad ſectamm 
pred hannis Drury de placito debiti, unde convict eſt, fi 
&c. ſalvo &c, ita quod haberet corpus ejus coram Juſtic* | Aj 
Gai dom regis hic in craftino Animar tunc prox ſequent* —_— 
ad faciend” & recipiend quod curia dicti dom regis hic tune 4 
de eo conf. in ea parte: virtut cuj quidem brevis idem O- 
wynus Fier, ſc. 7 die Octob. anno 6. ſupradicto, 
Guilford in præd com' Surr, per præd' Herbertum Mor ey, _ 
tune vic prædicti com' Surr exiſten in executione pro debi- 
to & dampnis przd* ad ſectam prædicti Johannis Drury cap- 
tus & impriſonatus fuit, ac poſtquam fic captus & imptiſo- 
natus fuit idem Owynus per eundem vic eiſdem die & an- 
no apud Guilford prædictam extra priſonam illam ad largum | 
quo volutt libere & yoluntar ire permiſſus, & ab execurione , 7 
prad deliberat fuit ; Et hoc paratus eſt verificare, unde pe- 4 
tit judicium, Et quod prædictus Johannes ab executione ſua 
ict prætextu judicu prædid habend' præcludatur, & qd* 
idem Owynus inde exoneretur &c, Et prædictus Johannes 
tit licentiam inde interloquendi hic uſque in Oftab' ſancti 
ichaelis, & Habet &c. Idem dies datus eſt przfato Owyno 
hic Sc. Ad quem diem loquela prædict' adjornara fuit per 
breve dom regis de communi adjornamento hic uſque à die 
fanfti Mich in unum menſem tunc proxim' ſequen': Ad 
nem diem hic venit tam prædictus Owynus quam prædictus 
ohannes per Attornatus ſuos prædict': Et fuper hoc idem 
hannes ulterius petit licentiam inde interl di hie uſ- 
qe in Octabis ſancti Hillary. Et habet &c. Idem dies da- 
tus eſt præfato Owyno hic &c. Ad quem diem hic ven fam 
prædictus Owy nus quam prædictus Johannes per Attornatos 
ſuos prædictos: Et Reer E idem Johannes ulterius petit li- 
centiam inde interloquendi hic uſque a die Paſchæ in 15 
dies, Et habet &c. Idem dies datus eſt præfato Owyno hic 
c. Ad quam quidem quindenam Paſchæ hic venerunt tam 
pradictus Owynus quam prædictus Johannes per Attornatos. 
ſuos prædictos: Et ſuper hoc idem Owynus petit quod præ- 
agus, Johannes ad breve & ERR ſua 2 re- 
pond'. Et prædictus Johannes Drury dicit 4-1 \ 
F > te 5 


ESS 


aliqua præallegata ab executione ſua prædict 
dampnis prædictis verſus ipſum Owynum habend* præcludi 
ſeu retardari non debet, quid dicit, qq' poſt pred” tempus quo. 
ſupponitur przd' Owynum extra cuſtodiam pred” vicecomitis 
rr eyaſiſſe, & ante aliquam ulteriorem executionem verſus - 
prefat' Owynum per ipſum Johannem prætextu judicii pred” 

prolecur” & habit, ſcil. termano ſincti Michaelis, anno regni 

© © its Rin. dict 


— 
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drann Caſe. PART vm. 
ddicti domini Regis nunc ſexto ſupradicto, extra preediqtam 
'Cariam dich domini Regis de hail bio Capes utlagaria pre. 


dick, ut præfertur, promũlgata emanabat quoddam breve ip- 


ſius domini Regis de Capias utlagat* verſus ipſum Owynum 
ad ſectam ipſius Johannis tunc vic comitat Midd' di 


per quod * breve idem dominus Rex præfat tunc vict- 
præcepit, quod non omitteret propter aliquam li- 
bertatem comitat ſai quin ca prædictum Owynum per 


nomen Owyni Braye nuper de Cobham in comitatu Sur 


* 
" : I 
= ' 4 / 
— 
5 * 
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tunc' vic' præd' com Midd' tunc bic mand 2 es 
_  Owynus non fait invent” &c. Et 7 aj ho# i m 


- quod exigi factas Owynum Braye 


I quid habeas corpus ejus coram Fuſliciariis 


utlagar præd onerati non 
Fas...” | . 7 Th 


. generof. utlagat' in prædicto comitatu Suſſex prædict deci- 


mo nono die Maii, anno regni domini Regis nunc ſexto ſu. 


pradicto, ad ſectam ipſius Johannis per nomen Johannis Dru. | 


ry legum doctor de placito debit, unde convict fuit, fi in- 
vent eſſet in balliva ſua, & eum ſalvo-cuſtodiret, Ita quod 


| haberetcorp*ejus hic, ſcil. apud Weſtmonaſterium pradict, 
in præd' craſtino Animar illo eod' termino ſancti Mich an 


ſexto ſuprad ad faciend' & recipiend quod cur dicti domini 
regis de eo conſ. in ea parte: Ad quem quidem craſtinum 
Ani marum hic, ſcil. apud Weſtmonaſter præd' ven prædic 
Ouwynus per Willihelm' Browne tunc rnatum ſuum: 

Et vicecom, viz. Georgius Bolles & Richardus Farringdon 


nus 
tunc petiit auditum brevis de Exigi fac' ſuper quo idem O- 
. wynus ad ſeam prædicti Johannis Drury in forma predifa 


utlagat' extitit: Et ei tunc legebatur in hæc verba. , Jaco- 


bus Dei gratis Anglie, Scotiæ, Francia, & Hibernie, Rex 
dei defenſor 2 Aer -ſaltew. Necipimus Ya 
de Cobham in comitatm 


riſque ſecundum legen 
& 4 mem Regni noftri Anglie algo, non compari 
tit, Et # comparuerit, tunc eum capi as & ſalvo cuff odir e Yr a 
it apud VVeſte 
mohaſterium in Craſtino "#45 Trinitatis ad ſatisfaciendum Jo- 
hanni Drury legum Dottori, tam de quodam debito ducentarun 
librarum quod idem Johannes in eadem Curia noſtra coram Ju. 


Sur genero ſum de romitat in cont 


fliciariit noftris apud Weftmonaftrium recuperavit verſus eum, 


de triginta tribus ſolidis & quatuor denariis qui cidem Jo- 
nni in eadem Curis noſtra adjudicat” fuerunt pro dampnit 


8 ſuit quæ habait ocraßone detentionis debiti illius, unde convittus 
"oft Et unde mand Fuſtic niftris apud Weſtmonafteriun 


in Oftabis ſancti Hillarii, quod pred' Owynus non eft inventus 
in balſiva tus: Et babpas ibi hoc breve. T. Edw. Coke «fud 
Nef viceſmo quinto die Fanuarii, Anno Regni noſtri Angli, 
' Francte, & Hiberniz, quinto, & Scotie, | quadrageſimo prim. 
Quo lecto & audito idem Owynus tunc dixit, quod ipſe de 
deperet; Eo quod predidt be, 
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de exigend' non habuit aliquem certum diem retorry; his li- 


aliquam r prout per breve prædictum tunc ap- 
arebat's Et ea f 


habit adnullaretur, evacuaretur, & pro nullo penitus tene- 


| retur. Super quo tunc viſo brevi prædicto & per Tuſtic' 
tunc plene in eiſdem Juſtic' hic tune conſtabat, = | 
\ allegatio- predict Willihelm' Browne in exonerationem 


"Owyni de utlagatia przd* vera extitiſſet: Ides tu 
conſ. RO — hic quod idem Owynus — — 


ria hic reſiden” plenius liquet. Et fic idem Johannes Drury 
dicit, quod non habetur aliquod- tale . e. 47 
e præad Owynus per breve & narrationem ſua. przd' ſu- 
peri” ſupponit: Et hoc paratus eſt verificare: unde petit ju- 
dicium ſi ipſe ab executione ſua præd de debit & dampnis 


do & forma prædictis ſuperius placitat* min ſufficiens in le- 
ge exiſtit ad prad Johannem executionem ſuam prætextu ju- 
5 pred” verfus ipſum Owynum habend* manutegendt, 
quodq; ipſe ad placitum illud modo & forma præd' ſuperius 
placitat neceſſe non habet, nec per legem terræ tenetür re- 


ſufficien' placiti præd 3 in hac parte idem Owynus 
ut pri petit judicium : | 

ſux prætextu judicii præd' hatend' precludatur :Ft quod idem 
Owynus inde exoneretur &c, Et przd* Johannes ex quo ip» 
ſe ſufficien* materiam in lege ad ipſum Johannem executio- 
nem ſuam prætextu judicii præd' verſus præfat Owynum ha- 


verificare, Quam quidem materiam idem Owynus non de- 
die nes ad eam aliqualiter reſpond', ſed verificationem illam 


nem de debito & dampnis przd* verſus præfat Owynum fibi 
adjudicari &c, Et, quia juſtic hic ſe adviſare 4595 de & 


= 


icio ſuo, eo quo tidem Juſtic' hic inde nondum &c. 
* Wt * . f 4 | | | 


teris (fanQ”) inter verba craſtino & Trinitatis non habentib 


de cauſa idem tunc petiit judicium . 
be quod utlagaria prædict in "forma predida promulgat | 


utlagar præd' in aliquo non moleſtaretur nec gravaretur, ſed 
inet inde quietus &c. prout per recordum inde in eadem cu- 


pred” verſ. præfat Qwynum habend præcludi debeat &c.. - Et 
prad Owynus dicit, quod przd' placitum przd' Jahannis mo- 


ſpondere: Et hoc paratus eſt verificare: unde pro deſectu 


t quod præd Johannes ab executione - 


bend manutenend' ſuperius allegavit, quam ipſe parat eſt 
admittere omnino recuſat, ut prius petit judicum & executio- 


ſuper- præmiſſ. priuſquam judicium inde reddant, dies dar 
ent præd hic uſq; in craſtino ſanctæ Trinitat de audi- 
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WYN Bray brought a Writ of Auto * 

Jeb Drug, of the Civil Law, ſetting 5 
3 whereas the ſaid Dr. Drury, Mach. 5 Fac. Regis, in thi 
Court, had nary agate the ſaid Omya a Debt of 200]. 
and 33.5. 4 d. for Damages oh ig > hg whereas the fail 
Orzyn, becauſe 1 Court to ſatisfy the ſail 


83 od Damages, es, was t in! and thereupon 19 
f — ust And that 2 ſaid 
by Force of a Writ 22 Utlagatum, ad ſelian 
& mmpriſonstus fuit, and in Et 
tand Damages, ſo being in iy 

was diere out of Priſon by the Sheriff 
Kid Execution, and ſuffered to go at large, c. The bs 
 Fendant r Thar after the ſaid. Eſcape, and before the 
e ſaid Writ of Audita 8 5 po 6 N. 
The iy faid Writ of Copies Utlagar was awar 
IN ns Gaſt ry animarum, Ay which Bay uy che 
Vaugks 158. retorn'd Non (a) eft inuentus; and thereupon. the 1ant 
* Day che ſaid Owyn ap and demanded. Oyer of 
Exigent, which was read to ; and therenpon it appeal 
ed, that the Retorn of the Fad Writ of Exigent was uct! 
1 and thereupon he prayed, quod wtlagaria prædilla i 
77 5 promulgate C habita laretur, evacueretur,0 

2 teneretur: 775 er quo vi ſo brevi preæd & Þ 
| Plene intel 45 ſlew Hale hic tunc 

- +a quad allegatio pred Owyni 2n exonerationem ſuun 
lager 2 vers exhitiſſet ; Hes tunc conf fuit in eadem % 


£ 


” 4 
- R { 


r vnn Dr. Daub w' Caſs. 
ir qd idm Owynus occ uleger pred in aliqw non melt 


— 5 2 — out per record nde in 


calens Cui plenius 21 ohan* Dru 
licit quod non ——— e 22 5 ed quale 
ral Owynus per 27 a an ſuam prad 1 ſup- 
funit : & bor — eft verificare : unde petit is fe 
& executzone ſus pred” de 10 & dampnis 2 * fred 

Owynum babend precludi debeat, &c. And thereu = 

Phintiff demur'd ; and it was objected that the ſaid 

K void, = voidable, and that at the Time of C4) Bak ax 
te Ela (hy le — Dr. Druty was entitled o an 


aye, aint the Sheriff) the 

Outlawry was ; By orce, — the * ſhall never take + Ci. Elz. 

Advantage of Error in the proceeding againſt the — mh. 
bur ſhall be charged for the Eſcape, notwithſtanding Guy. 6, * 

the Record be erroneous. And ſo was it adjudged in the | 

Exchequer, Tris. 31 Elia. by Sir Roger Man and the 

other „where the Caſe was, that Edward Clere, Fan- 

— Woodhouſe 2 755 and William — wo 28 A — 2 

nizance of 200 J. in the 


142 


; 


ha Georgi us recuperavet 22 us 
t the 2 have "Everton - 
gainſt them, > Horn he ſued forth a levers facias, upon 
which it was returned, that they had nothing, for which 
the Court did award a Capias ad ſatisfaciend' Retornable 
— Hilf directed to the Sheriff of N Clement Paſfton 
Eſq; then Sheriff of the ſame County; by Force whereof the 
id Sheriff arreſted the ſaid Francis Woodhouſe, and Williaw 
— 16 Fan: 30 Elia. And that the ſaid Francis Woodbouſe, 
at the Ting of the ſaid Arreſt, was in Priſon under the 
ſtody of the ſaid Sheriff, bein arrainted of Felony ; and af- 
terwards the faid Francis and William eſcaped out of the 
Coftody of the ſaid Sheriff; upon which Eſcape G. Ognell 
brought an Aion of Debt againſt the ſaid Cem. Feſton, being 
an Accomptant in the Exchequer. And in that C ſe it was ) x Roll 
reſolved, — the Award of the (c) Cap ad ſalisfac was Ex- A; = bor 
roneous; for by the Law the Bodies of the Recognizors were 274 C Hl 3 
not liable to Execution, and yer, becauſe the Sheriff could e. El 165, 
tot take- Advantage of the (i) Error, it was adjudg'd, that 7% 79%, Cr 
hethould anſwer for the Eſcape ; and therewith agrees 21 F. 2 Tom, 85. — 
423. h. But it was ad judg d, t tin the Caſe at Bar, the Audita 2 n 
Nuerela doth not lie; and in this Caſe 2 Points were reſolv'd. 68, \ 2 Roll 
I, (*) A Difference was taken and agreed W a _ — at. 
& Roll. Rep, 


254 


„ 
EY 


* a th RY mm. ws ati 
: 5 
«x G - I 


pg 5 Dr. Dux v' Caſe. PART VII, 
Collateral executory, and executed; for when an erroneous 
* Ju ment is given, und afterwards the Judgm. is rererſed by 


A rit 5 ty _—_ Acts executory are barred there. | 

as it a in a Quare Inpedi and has 3 f 
Wrir to the Biſhop, = e Biſhop —— Plain. 

tiff e Clerk, now the Pl. upon this collateral Refuſal, may 

-  havez Writof Ouere non admiſt; but if the Defend. revert. 

_ ſes the gent io a Writ of Error, and afterwards the 

Plaintiff in the mpedit brings a Writ of Quare non ad- 

ie the Defend. —— Record : Vide 26 E. 3. 75. l. 

| by Hilly'and Hh, e it was reſolved, if A be in Ed. 

tion at the Suit of B. upon an erroneous Judgment, and af. 

| terwards eſcapes, and afterwards the Judgm. is reverſed by 

10 a Writ of Error, the Action upon the Eſcape is gone; for 

Pe 22 38. 2 plead Nul tiel (4) Record, becauſe without a Record 


| 

| 

| 

4 
Action is not maintainable; but yet it is true, that till 

the erroneous Judgment, or Execution, is reverſed by a MW. 1 
r Writ of Error, the Sheriff, or Gaoler, ſhall not take (5) Be. MW t 
> Gs El. nefit thereof ; for there he cannot plead Nel fie Record, be. 8 
2 T. cauſe'till it is reverſed, it remains of Force, altho there is W a 
67. pl. 16. apparent Error, as it is RI RSS and 22 E. 4. Wl 1 
2 80. 8 . 23. J. Byt in the ſame Cafe, If the Plaintiff brings an WW ri 
2 Roll. Rep. 212. Action off Debt _ the Sheriff, or Gaoler, upon the E- B 
GO ſeape, and has Judgm. and Execution, and afterwards the fit WM ce 
Judg 7 

ar 

G 

af 

hi 

ed 


. 
* 
: 


is reverſed ; yet foraſmuch as this Judgm. upon this 
(0 Cr. Jac. 46. (r) collateral Thing is executed, notwithſtanding the Re- 
| verſal of the firſt, it remains in Force, as appears in the like 
C Poſtes 143.b. Caſe (d) 7 H. 6. 42. 4. where the Caſe in effect is, That the 
5 Lell b. vf. Conulee of a Statute Staple in a Writ of Detinue of the faid 

2 778. TI 2 
| \ '* Statute upon 2 recovers by grroneous Judgment 
” 1 inſt the Garniſhee, and has the Statute delivered to him; 4 
the Garniſhee brings a Writ of Error, and the Conuſee ſues lut 
Execution upon the Statute and has it; there it is held, that WW an 
altho the Garniſhee doth reverſe the Judgment, yet foraſ. in 
much as the Statute is now executed, this Execution ſhall ¶ up! 
not be avoided by the Reverſal of the Judgment; for the Er 


Judgment was only to have the Statute delivered, and the I aga 
4 tion on the Statute is a Thing executed, not depend- in: 


ing upon the Judgment. So if a Man recovers by erroneous 

Judgment, and preſents to a Benefice, or enters into the 

- Perquiſire of a Villein, and afterwards the Judgment is re- 

verſed by Writ of Error, becauſe theſe collateral Things are 
executed, they ſhall not be deveſted, as it is held in 4 H.) 

II. and there fol. 12. 4. Brian ſaith,” that it was adjudged, 
Tat if the Defendant pleads that the Plaintiff is outlawed, 

and the Plaintiff replies, quad non habetur aliquod recor 

5 Kc. and the Def. has a Day to bring in the Record, 
( Cro, he. before the Day the Record isreverſed, the Juſtices ſhould cer 
. tify Mul tiel Record : and therewith agrees 6 El. Dyer (e) = 


” - 
* 


So in the Caſe at Bar, foraſmuch as the Record is defeated and 
avoided before the Def. is obliged to plead, he may well plead 

Nul tzel-(a) record, Yide 13 E. 3. Barr 253. But if two judg- () Cro. El zu 
ments are giv. and the laſt depends meerly upon the firſt as uʒʒ?᷑⸗-:ꝛñ̃ 

on its Foundation, there if the firſt fundamental Judgm. 1s 
pears in the Record to be de ent upon it) ſhall be reverſed > Pulte, 75 | 
alſo, as in Aſſeſe & (e) Redsſſeifn : So of a Judgm, upon the C Roll 777. 
Original, and another Judgm. in a (d) Scire fac. the ſame Law 119. b. 4; Bl. 3. 
of one Judgm. given againſt the Tenant and another e > Palm 287. - 
the Vouchee and the like, 43 E. 7 3.— 13 E.4-4.4. 8 H 4.4. 3s V. 
46.3. 36. 8.5. 10. 4. 11 H. 4.6. 2. l. 4 F. 4. 2. 6 EK 
9.0. 9 H. 6. 38. b. 10 H 6. 6. And vide * 26 E. 3. 57. 4. b. that * Bulſtr. 1. 
the Reverſal of the Judgm. given in a Quare Impedit,.. the? E. 2. 2. 4 
Judgm. given in a Quare non 2 is alſo reverſed. 2. There is, Palm. 32. 
Difference between mean Acts done in the Execut. of Juſti 8393 


TW „ SS . 


> 


therefore, if an Erroneous Judgm. is given in Debt, and the ©" 8 
Sheriff, by Force of a F fac. 5 ſells a Term of the Def. and (+) Antea gs. b. 
afrerwards the Judgm. is reverſed by a Writ of Error, yet the; C. K n. 
Term ſhall not be reſtored, but only the Sum, & c. becauſetheShe- % vl. .. 
riff was commanded and compelled by the K's Writ to ſell it, cc. l. 250 Scr. 
But if a Copies (f ger is awarded, whereby the Sheriff is Jac: 246. Jenk. 
commanded to take the Body, Oc. & bona & catalla, que per — 2Le- 


inguiſtion invenerit in manus noſtras capias ut de vero valore; 8c, 5, 5. Godb, .. 
and by Force of that Writ, the Sheriff, by Inquiſition takes the Gai © 130 


afterwards the Outlawry is reverſed the Party ſhallbe reſtored to 1 Hon. 5g . 
his Goods and Chattels, becauſe the Sheriff was not command-123· Pl. 2 
ed nor compelled by the K's Writ to ſell them; and therewitha- 

5 E D.. 223. (g Troctor s Caſe. And according to this Reſo- ( 1 And. 34 


in the K's Bench. 3. There is a Difference between a Recovery 128 b Poſte 


upon an elder Title, and a Reverſal of a Record by a Writ ot (45 : And. &. 
Error: And therefore if A. recovers Dower inantientdemeſn Co. Lite 351 4 


againſt H. and has Execution the Tenant reverſes the Judgm. on. 2 2 Lion. 
ina Mit of falſe Judgm, and becauſe the Woman has held the erl. £2 5% b. 
Land for 2 Years, between the firſt Judgm. and the Reveiſal, it Moor 75h. mo 
ms inquired of the yearly Value of the Land, and the two | ROE: 192. 
Years tax d to 20 Marks; and thereupon the Tenant ſued a Lit, 35. 2. 
Serre fac. againſt the Woman to have Execution of the ſaid 20 1 "> 
Marks : In bar of which ſhe pleads, That-ſhe has brought a 

Wriz of Right cloſe, in the Nature of a Cui in vita, againſt the 

aid H. the now Pl. and Proceſs continued till ſhe recovered - 

the Land by-elder Title, and demands Judgm. if of the Iſſues 

of the ſame Lands by any judgment recover'd fince, H. 

ought to have Execution: But it was adjudged, That for- 

almuch as the Judgment given for H. ni in Force, by 


Foce of which he ſhould have the ſaid 20 Marks as Damages 


O reverſed by Writ of Error or Attaint, the latter (which ap- © Ce Jac. c 


Ve 155. 9 Co. 


which are Compulſive, and Ads which are Voluntary: 175+ 13 E. 4 4. 


Leon. 


Goods and Chattles of the Man Outlaw d and ſells them, and (J Cr. — | 


ation it was adjudged in C. B. betw. Amner (Hand Loddinpton; b. 51. O. Bendl. 
and afterwards Mich 26 & 27 El. in a Writ of Error . — ai | 


I Le- 


* a —_— ", * 
* 


N de Daun Caſes Part VI, 


| - ſevered from the Land, and the R in che Cui in vie 
doth r Reaſon, altho . had reco- 
pVVerechhyelder Title, 
+ * Paley $02. gen, 20 E. 3. Sire fac 123, in Herberts Caſe. 4. The Caſe at 
3 Bar is ſtronger, becauſe the Judgm. to avoid the ſaid Outlay. 
ry is declaratory, which res the Outlawry to be null, and 
Proceeding therein to be without Warrant, and void, and 
all that without a Writ of Error, becauſe there is a nullity in 
the Outlawry, foraſmuch as the Writ. of Exigent, which is 
' the Warrant to proceed to Outlawry, wants Subſtance, and 
by no Warrant in Law; and theref. when it is 
o declared by the Judgm. of the Court, it is void 4b init, 
| r 2 Vide (a) Proctor's 05 El. Dy. 223. In 38 H. 6. 4. b. & 12. l 
* d, One who had Cauſe 2 Privilege in the Com. Pleas wa 
Co, Lit. arreſted in London, and bef. Judgm. the Defend. deliver d a 
n Writ of Snperſedeas in the inferior Court, and notwithſtand 
2» that, the Recorder proceeded to Judgment, and thereupon his 
rem ody was taken in ——— and afterwards his Body wa, 
H.5- c.2. brought into C. B. bya Writot (c) Corpus cum cauſa ; and be- 
Cro. x1. . cauſe after the (d) Super ſedeas there was a Nullity in the Pro- 
| ceeding as well to Judge. as in Execution, the Court award. 
C ed, that the Party ſhould be diſcharged of the Execution; and 
ſo he was diſmiſſed without ſuing any Writ of Error ; for by 
1 this declaratory award, the Judgm. and Execution are utterly 
0 Dyer 339. void. And vide 17 El. Dyer 339. (e) Adminiſtration is com- 
AS 22 mitted to the Wife of the Goods, Cc. of the Huſband who 
dsr, recovers Debt as Adminiſtratrix, depending which Suit, the 
_ » Side 21. 2 Keb. Son of the Inteſtate, by Covin betwixt him and the Detend. 


X. Cr. El 460» 


2 rocares new Adminiſtration to him and his Mother, no 

Auſe of Revocation of the firſt expreſſed in the ſecond, and 

E after Judgment Releaſes to the Def. the Wife ſues Execution, 

Wy ' the Def upon this Releaſe brings an Audits Querela, and 

the Def. pleads the Matter ſupra, and Sentence declaratory 

that the ſecond Adminiſtration was void, and adjudged fro 

Defendente. But if the Letters of Adminiſtration had been 

OG Adminiſtrator makes a Releaſe, and after, 

the of Adminiftration are repealed, there the Releaſe 

is g60d: So there is a Difference between a Sentence declz- 

ratory, by which Letters of Adminiſtration are declared to 

be void, and a Sentence of Repeal, which allows them good 

till they are repealed. Nota Reader, where it is ſaid before 

a in the firſt Difference, That collateral Things executed by 

ion upon Eſcape, or upon the Statute recovered in 

C. amd the Writ of Detinue, in (f) 7 H. 6. 42. 4. b. ſhall not be 

Lier 66. avoided by the Reverſal of the firſt Judgment, the ſame 

2 Roll. zes, n, is true; and yet I conceive, That he ſhall have Remed 
555 Cro. Jac- upon the Reverſal of the Judgment, by (g) Audits 

2 rela, becauſe the Cauſe and Ground of the Collateral ac 

tion is diſproved and ayoided by the Reverſal yo . 

75 921 5 udem ent: 


ſhould have Execution of the Dama - 
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Juigment, and the firſt Plaintiff reflored to his frm hers 
tion r 
1 like the Caſe in Dyer 3 Elis. 20 Executors 3 
E the Will & annulled | 
for now * 
u Teftator an Tdeot. and the Record 8 rin] wn emo ok 
a in the Chancery by Writ, and ker into th W 
where the nn Alle e and þ 
Dane brought an Audita Quer Reba ill was 


diſapproved: And it was reſolved, in Comers Seacearii, ne 
1 35 FB. (as as T have h it appears by the Record) that 
e AC well hp. | 


the Audits 
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DavEN PORT Caſe. 
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* 


| Obert Bradfbew' brou t 4 Ouare Impedit againſt John 
S 


'ncoin, of che Vicarage of the Church of Orton ſuper Mon- 
on, in the County of Leicefler (which began Trinit 7 Jaci- 


br, Rot 1008.) And the Caſe was ſuch, George Haſtings Earl 


' of Huntingdon, was poſſeſſed of the Rector) of Orton, to 


which the Advowſon of the ſaid Vicarage was appendant 
for 15 Years; and by his Deed, 18 Maii 19 Eliz. granted to 
Robert Bradſhaw now Plaintiff, as he alledged in his Declara- 
tion; Frimem & (4) proximam advocation & donationem fret 
vicarie de Orton cum eadem print & proxim extunc Vacare con- 
tingeret per aliquas vias ſeu media quæcunque, f cad contingere 
jo Ar durante N adtunc in eſſe 1 i 2 
on conceſſ. præfato Comiti per præfatum nuper Epi ſc 
Oxonien Tie Defendants Meade, 2 2 1 Fil 
Grant of the next Avoidance, the ſaid Earl ſo being of the 
faid Rectory, to which, &c. poſſeſſed, died thereof poſſeſſed, 
inteſtate, poſt cujus mortem, ſcil primo die Maii 1605, Admi- 
niſtration of his Goods, &c, was committed to Henry nov 


Earl of Huntingdon; and afterwards the ſaid now Earl, 9 Ft: 


3 Jacobi, (b) ſurrender'd his ſaid Term in the ſaid Redbo- 

, to which, Cc. to the Biſhop of Oxford then in Rever 
fron, which he accepted, per quod pred” terminus annorun it 
& in rettoria pred” cum pertin ad cc. determinavit, aul 


the Biſhop demiſed the ſaid Rectory, with the Apput⸗ 
F of che De 


tenances, to Davenport, one fendants, for I 
Life; and afterwards the ſaid Vicarage became void, . 
won which the Plaintiff demur'd; and the ſole Queſt 


A == 
N ALS o 
k . 
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Fr VIII DavenrorT's Coſts. 145 
of this Caſe was, if by the ſaid Surrender the ſaid Grant 
ok the next avoidance was void or not. And it was objected, 
That the ſaid Grant of. the next Avoidance was upon ex- 

preſs Limitation. If the Vicarage became vold during the 
Term then in eſſe, and by the Surrender the Term was 

merg'd and extinct: (6 that the Vicarage became not void 

during the Term, becauſe that ha pen c after the Surrender. 

But if the Limitation had been during the Years, there it 

had been otherwiſe, for the Years could not determine but 

* (s) Effluxion of Time. But it was anſwer d and reſolved, (4 Co. Lis 


hat notwi thſtanding the Surrender, yet the Pl. ſnould have = 2 


the next (b) Avoidance, and that for 3 Reaſons 1. The ſaid 
Limitation implies no more, than the Law would have ſaid; hs 
fot if Tenant for Years grants the next (r) Avoidance, the 2 Crs Jac. 6918 
Law- implies this Limitation, If the Church becomes void Co. Lic. 379: 3 
during the Term, and therefore (d) Expreſſto eorum que tacite TW * H | 
| infuat nbi] operatur. 2. The Grantor himſelf wou d derogate (4/1 Roll-Reps 
from his own Grant, and wou'd make it void at his Plea» * — 25 
ſure, and that is againſt the Rule of Law, ſc: That the Grant Pale 4333 437+ 
of every one thall be taken * ſtrong againſt himſelf, and Wing. Mar. 

| moſt beneficially. for the Grantee. And as to that, the no- 2352 4 ce. Þ a 


table Caſe of (e) Tourſon de Holland, Parſon of Preflon, in 1. Co. 60, . 


6 E. 3. 54, b. C 55. 4. was cited, where the Caſe was; ee. a . 
*. That in the Time of R. 1. bate nn berween the. Abbot — oc Uh 4. 


of F. and Tbeoband C. upon the Advowſon of the Church Rep: 211% J h. 
* of Frefton, and thereupon they agreed, and a Fine was levied . 
* 15 Mich. 6. R. 1. before the Archb. of Canterbury, the Bi- 2 1 
ant 8 of Rochefter, Cc. then ſuſtices C. B. between the afore - 175. | 
' aid Abbot and the ſaid Theoband ; by which Fine the Ab- 9 ; 
Jars det granted the Advowſon to T. and to his Heirs for ever, 
2 o that at every Preſentation by T. or his Heirs, the Clerks 
TS ſo preſented, &c. ſhould pay to the ſaid Abbot and his Sue- 
ph cellors for ever 10 Marks per Ay. which Accord was made 
| in the Preſence of the Ordinary of the Place, who aſſented 
to it, at which Time the Church of Preſton was void ; and 
1 won that Fine the Succeſſors of the Abbot of S. brought 2 
b the Writ of Annuity againſt the ſaid T. de Holland Parſon of 
reſſed, WM . And there Parning Serjeant took Exception to the De- 
Ami- claration, that for as much as the Grant of the Annuity is 
, no ina ſpecial Manner to be paid by the Clerks who ſliould be 


g Fe 2 by T. or his Heirs, that the Pl. ought to have 


R efto- ewed in his Declaration, that the Def. was preſented by 
Rever- the ſaid T. or his Heirs. To which Sadlier ſaid, we intend 
vum lt that the Parſon ſhall be charg d by whomſoever he is preſented, 
it. and And Herle C. J. who gave the Rule, ſaid, That altho' had 
« pol I. aliened the Advowfon, the Annuity wou d not be thereby 
N va ertinst: wherefore Parning paſs d over to another matter. By 
1 e ich Caſe it appears that altho' T. had aliened the Ad- 
gestion Lorſon, and altho' the Annuity in the Body of e 
A 2» limicred to be paid by the Preſentees of T. or his 


Jet the Preſentee of his Alienee ſhou d pay it, for otherwiſe 
| _: , 7 
12 
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1 "Pani ENPORT's Caſt. Nr vn. 

3 Ak 6mm Grant:he. won d defeat the Annuity Which he 

., ++  _ himſelf had granted. Note Reader, in this Caſe of 6 E. 3. 

i, there are divers s worthy Obſervation, and among 

(c yr. b. how 5 uy ity of the ( Common Pleas ; for it ap- 

| it was 2 Court long before the Statute 

Ove Reb — ns Curie made in g H. 3 as a Peres alſo in (4) 
Fitz. Co- 

— ans — 7. Br. 2 24. where it appears that Ing Hen. I, made' 

—— Patents of Confirmation to the Abbot ok B. of all 


al - Ukſages; and that they ſhould have Conuſans of all Man. 


8 + noe of de char the Juſtices. of one Bench, nor the 
ther, nor Juſtices of Allie, ſhould nothing intermeddle, 
Oc. which is a direct Feat that in the Time of King Hen. i. 
ſtmere were Courts ok the one Bench and the other, and alſo 
ee ices of Aſſiſe, &c. 3. The Term for the Benefit of the 
has to ſome — — and therefore if 
and. afterwards ſur- 


Leſſee for Years gran nt- cha 


| os Jones 62. renders, yet for the EI of the tee the c) Term 
as} Rep. 336 1228. * has gh in rei Veritate it is determined: 


1 


| Dall-65. Poph. and. therewith agrees * „5. 10. 4. But ir is true, that the 
285 eb. Leſſee himſelf by his Surrender may prejudice himſelf of 

D an (4) Encreaſe of an Eſtate to be made to himſelf, as it 

(4 „dis reſolved in 35 H. 8. (e) Expoſition de parel:s 44. Vide 
8 e * the Rector of K. Caſe, M. 38. Ella. | * the Fin 
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re tis Carpenters CASE. . | 


Carpenter and 6 Carpenters, for breaking his | 

ouſe, and for an Afaulr and Battery, 1 Sept 7 Fac: in 
London in the Pariſh of St. Giles's extra vor legate, in the 
Ward of Cripplegate, Cc. and upon the (a) new Aſſi e 
ment, the Plainrif aſſign d the Melpas i in a Houſe ca ed 77 
me Queen's Head. The Defendants to all the Treſpaſs pra- 
ter frattionem Domus pleaded Not guilty ; and as to Fs : 
breaking of the Houſe, ſaid, That the ſaid Houſe pred tem- 

pere quo, &c. & din antes & poſtea was a Common Tavern 
10 — ſaid. Fohn Vaux, with a Common Sign at the Door 
of the ſaid Houſe fixed, Cc. by Force whereof the Defen- 
dants, pred” tempore qua, c. viz. hora quarts poſt meridiem 
into the ſaid Houſe,” the Door thereof "being open did en- 
ter, and did there buy and drink a Quart Wine, and 
there paid for the — ec. The Plaintiff by way of Re- 
plication did confeſs, that the ſaid Houſe was a Common 
) Tavern, and that they enter d into it and bought and (+) kel 1 
drank a Quart of Wine and paid for it, but further ſaid, 
that one John Ridding, Servant of the ſaid John Faux, at 
the Requeſt of the af Defendants, did there then deliver 
them another Quart of Wine, and à Pennyworth of Bread, 
amounting to 8 d. and there they then» did drink the ſaid 
Wine, and eat the Bread, and nag Requeſt did refuſe to 
75 for the ſame. Upon 2 Defes. did demurr in 

W: And the only Point i in this Caſe was, If denying- to 

pay for the Wine, or Non 7 — which is all one, (fer * 
eve. non- paym. upon Requeſt is a denying in Law) makes the 
Entry into the Tavern tortious. And firſt, it was reſolv'd when 
Entry, Authority or (c) Licence i _ iven to any one by the OE 3 Roll . 
Law, and he doth abuſe it, — | be e a 
: . tis: | 
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The Sir Carpenters CASE. Parr Vil. 
mie But where an Entry, Authority, or Licence is give 
| (4) NZ. by che () Party, and he abuſes” it, there he thall be puniſh- 
Tele. $6,979. ed for his Abuſe, but ſhall not be a Treſpaſſor 40 5nitiv. 
k. 4 1% b. And the Reaſon of this Difference is, That in the Caſe of a 
s el. {ts Eneral Authority or Licence (b) of Law, the Law adjudges 


22 $4 the ſubſequent Ag, 9% animo, or to what Intent he 
| | Perk. Seck. 191.  enter'd for acta exteriora indicant interiora ſecrets. Vide-11 H. 

1 n 4, 75. b. But when'the Party gives an Authority or Licence 
1 himſelf to do any thing, he can't for any ſubſequent Cauſe 


punith that which is done by his own Authority or Licence, 
and theref the Law gives Autho. to enter into a com. Inn, 
into a Tavern, to the Lord to diſtrein; to the Owner ot 
the Ground to diſtrein Damage feaſant, to him in Rever- 
. ſion to ſee if Waſte be done; to the Commoner to enter up- 
f on the Land to ſee his Cattel, and ſuch like: Vide 12 E. 
= 4. 8. l. 21 F. 4. 19. b. 5 H. 7. 11. 4. H. 6. 29. b. 11 H. 4. 
1 a F. b. 3H.7:15.h. 28 H. 6.5, b. But if he who enters 
Cc) Perk. Sed. into the Inn or Tavern doth a Treſpaſs, as if he (c) carries 
186. Lein . Away ary thing; or if the Lord who diſtreins for Rent, or 
(4312 8.4-8.b-the Own. for mage feaſant, works or kills the (4) Di. 
co ſteſs; or if he who enters to ſee waſt breaks the Houſe, or 
8 = 148, Perk. (e) flays there all Night; or if the Commoner cuts down 
\ (63-5 Rall. ger. a Tree, in theſe and the like Caſes the Law adjudges that he 
' 31 e entred for that Purpoſe, and becauſe the Act which demon- 
: 276. Br. Treſp. ſtrates it is a Treſpaſs; he ſhall be a Treſpaſſer 4b initio, 
1 97: Br. Replica= ns it appears in all the ſaid Books. So if (f) a Purveyor 
oll. 564-takes my Cattel by Force of a Commiſſion, for the King's 
* 1 og Houſe, it is lawful ; but if he ſells them in the Market, 
| | -now the firſt taking is wrongful ; and therewith agrees, 
110538 Hi 6. 19. b. Et fe de fomalibus. N a 

Cz) Cr. Car. 2. It was reſolved per iotam Curiam, That (g) Not doing 
296, 2 l cant make the Party who has Authority or Licence by the 
2 2364 Law, a Treſpaſſer ab initio, becauſe not doing is no Treſ- 
paſe; and therefore if the L ſſor diſtreins for his Rent, and 
 -thereup. the Leſſee tenders him the Rent and Arrears,@c. and 
requires his Beaſts again, and he will not deliver them, this 
not doing cant make him à Treſpaſſor ab init io; and there- 
with agrees 33 H. 6.47. a. So if a. Man takes Cattel Da- 

mage feaſant, and the other offers ſufficient Amends, and he 
N retuſes to redeliver them, now if he ſues a NRepltvin, he thall 

C \.) Lir- Rep-34«-reCOvVer (b) Damages only. for the deteining of them, and 
Ib. . b. not for the taking, for that was lawful; and therew. agrees 
' Het. 14. N NM. H. 69. g. Temp E. 1. Roplevin 27. 2E. 3. 88. 45 ** 9. 
2 . Roll. Rep. So in the Cafe at Barr, för not () paying for the Wine 
Ti > Bulltr. 312-4416 Defend: ſhall not be Treſpaſſors, for the denying to pay 
tor it is no Treſpaſs, and therefore they cant be Treſpaſſors 
10 1 Sid. 3. 8b initio; and therewith agrees directly in the Point, (#) 
erb. 12 Edw. 4. 9. b. For there Pigot Sergeant puts this very Þ 
, Caſe, If one comes into à Tavern to drink, and when W 

he has drunk he goes away, and will not pay the Ta- F 
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Paar VIII. The Six Carpenters CASE. 147 
verner, the Taverner ſhall have an Action of Treſpaſs :- 
 gainſt him for his Entry. To which Brian Chief Juſtice ſaid, | 
; the ſaid Caſe; which Pigot has put, is not (a) Law, for (4/12 E. A 9b. 
it is no Treſpaſs, but the Taverner ſhall have an Action f ; 
Debt: And there before (b) Brown held, That if 1 bring (0 12 E. 4 b. 
Cloth to a Taylor to have a Gown: made, if the Price be not i 
agreed in certain before how much I ſball pay for the ma- 
king, he ſhall not have an Action of Debt againſt me; which 
is meant of à general Action of Debt; but the Taylor in 
| ſach a Caſe ſhall have (c) a ſpecial Action of Debt; ſe. that C<2 : Sid. f. 
. A. did put Cloth to him to make a Gown thereof for the ſaid 
ö A and that A. wou d pay him as much for making, and all 
Neceſſaries thereto, as he ſhould deſerve, and that for ma- 
King thereof and all Neceſſa ties thereto, he deſerves ſo much 
for which he —_—_ the Action of Debt: in that Caſe 
the putting of his Cloth to the Taylor to be made into a 
Gown is ſufficient Evidence to prove the ſaid ſpecial 
Contract, for the Law implies it: and if the Taylor over- 
values the making, or the Neceſſaries to it, the Jury may > 
* mitigate it, and the Plaintiff ſhall recover ſo much as they | 
ſhall find, and ſhall be barred for the Reſidue, Bur if the 
Taylor (as they uſe) makes a Bill, and he himſelf values the 
making and the Neceſſaries thereof, he ſhall not have an 
Action of Debt for his on Value, and declare of a Re- 
teiner of him to make a Gown, &c. for ſo much, unleſs it 
is ſo eſpecially agreed. But in ſuch Caſe he may (4) detain(4) — of 
the Garment till he is pay d as the Hoſtler may the Horſe. Car. »71, 212. 
Vide Br. Diftreſs. 70. and all this was reſolved by the Court. — 2 
Ne the Book in 30 Aff. p. 50 John Matrevers Caſe, it is held 101. 22 B. 4. 
by the Court, that if the Lord, or his Bailiff comes to di- fl. 7 
ſtrein, and (e) before the Diſtreſs the Tenant tenders the 1 Roll. Rep. 449+ 
Arrears upon the Land, there the Diſtreſs taken for it is: Nef Ber. 
toctious. The ſame Law for Damage feaſant, if before the 3 Bulltc. 209, 
Diſtreſs he tenders ſufficient Amends; and therewith agrees (7J..vigr:637. 
7 E. 3. 8. b. in the Mr. of St. Marks Caſe, and ſo is the O-Br. Tender, &c. 
Pinion of Hull to be underſtood in = H. 4. (F) 17. b. which ©) x Roth EY 
Opinion is not well abridged in Title Treſpaſs 180. Note 89 
Reader this Difference, That tender upon the (g) Land () Sd. 40. 
before the (h) Diſtreſs, makes the Diſtreſs tortious, tender ( rr 
after the Diſtreſs and before the im nding makes the De- FI ROM 56k, 
teiner, and not the taking — tender after (i) the g 7 
impounding makes neither the one nor the other wrongful; ; C. 74. x. 
for then it comes too late, becauſe then the Cauſe is put to 
the Tryal of the Law, to be there determined. But after 
* the Law has determin'd it, and the Avowant has Return 
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rs irrepleviſable, yet if the Pl- makes him a ſuffi:ient Tender, he * 
9 may have an Action ot Detinue for the Deteiner after: or 4 
ry he may upon Satisfaction made in Court have a Writ, for 
en - the Re- delivery of his Goods: and therewith agree the faid 
a 64 | | "WY Looks 
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omas Lawrence & Marcia uxor ejus per Cafolum Car- 
24 dinall Attorn' ſuum petit verſus Edwardum Altham 
Generoſum & Margaretam uxorem ejus tertiam partem cen - 
tum acratum terra, decem acrarum prati, & ſexaginta acr” 


paſturm cum pertin in Gosfield, ut dor' ipſi Marciz ex do- 


tatione Thom Naſh ſenioris quondam viri ſui &c. Et 


Pradidt Edwardus & Margareta per Johagnem Rowley 


Attorn ſuum ven & dicunt, quod prædict Thomas Law- 
rence & Marcia dotem ipſius Marcia de tenementis prz+ 


dictis cum pertin unde &c. ex dotatione prædict Thomæ 


Naſh, quondam viri Kc. verſus eos habere non debenr, 
Sy dic przdigus Thomas Naſh. quondam vit c 
it ſeiſit' de renementis prædictis cum pertin unde &c. In 
dominico ſuo ut de feod, Et illa tenuit de Johanne Wenr- 


worth Armigero ut de manerio ſuo de Gosfield cum 5 


in com prædicto in libero ſocagio, videlicet, per fidelita- 
=. 9, 2h omnibus ſerviclis & demand; ; prædictuſque 

e tenementis pradiQ', cum pertin unde &. 
ſeiſitus exiſtens decimo die Aprilis, Anno dom Milleſimo 


quingenteſimo nonageſimo ſecundo apud Gogheld. predidam | 


candidir teſtamentum & ultimam voluntatem ſua in ſcrip- 
tis, & per eandem ultimam voluntatem ſuam voluit & le- 
vit tenementa ict cum pertinen unde &c. Cuidam 
chariz Naſh filio juniori ejuſdem Thomæ Naſh, ha. 
bend' & tenend eid Zachariæ pro termino vitz ſuz, ac 


pode ibid obilt de tali iatu inde ſeiſir, pofl. eujus mortem 
prad Zacharias in tenen præd cum pertin unde &c. intray? _ 
Fluitinde ſeiſit in dominico Th ut de libero tenemento pro 


term 


* * 
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termino vitz ſuz virtute legationis præd', ac reverſio tene- 


- * | 


a o 
- 
3 
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** , N 
= » l 


mentor” prædict cum pertin' unde c. Poſt mortem prediar 
Thomæ deſcendebat cuidam Thomz Nafhy”ut filio & hz- 


redi prædicti Thomz Naſh quondam viri &c. Per quod 


idem Thomas filius fuit ſeiſit de eadem reverſione tenemen- 


dorum prædictorum cum pertin unde &c. ut de feodo & jure, 
| 22 Thoma fic inde ſeiſit' exiſten ac prædicto Zacharia 


e tenementis præd cum pertin unde &c. Sic ut præfert', 


ſeiſit' exiſten prædicta Marcia poſt mortem prædict Thomæ 


Naſh quondam viri &c. In vidvitate ipſius _ dum 
ipſa ſola fuit, ſcilicet, viceſimd ſeptimo die Aprilis, anno 
regni om Eli 


quod iidem..Edward* & Margareta ſigillo przd' Marciz ſig- 
nat' hic in Cur' proferunt, cuj dat' eſt eiſdem die & anno, 
per nomen Marciæ Naſh relictæ Thomz Naſh nuper de 

_ in com” Eſſex defunct' remiſit, relaxavit, & omnino 
pro ſe hered executorib & adminiſtr ſuis . imperpetuum 
quiet clam* pref. Thomæ Naſh filio & hzred* przdi& Tho 
Naſh quondam viri ipſius Marciz per nomen Tho' Naſh 


de Whethers field in com præad Yeoman, filii & hæred' dicti 


Thomæ nuper viri ſui, omnes & omnimod'“ actiones, tam 
reales quam perſonales, ſectas, querelas, & demanda — 
95 


cunque quz ipſa Marcia vel execut ſui vers præfat 


mam 'Nafth filium vel execurores ſuos unquam habuiſſet 
ſeu habuiſſent, tunc habuit vel habuerunt, feu quoviſmodo 


tunc in futuro habere potuiſſet vel potuiſſent ratione alicuj 


rei, cauſæ, vel facti cujuſcunque, ab origine mundi uſque 
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2. nuper Reginz Angl' triceſimo quinto apud 
Gosfield prædict per quoddam ſcriptum fuum relaxationis 


diem dat' ejuſdem ſeripti relaxationis, poſt quod quidem 


ſcriptum relaxationis *przfat* Thome filio per præditt Mar- 
eiam, ut præfertur, fact prædictus Thomas filius de pred” 
reverſione tenementorum prædictorum cum pertinen unde 
&c. In forma prædicta ſeiſit' exiſten', apud Gosfield præd' 
obiir de tali ftata ſuo inde ſeifirus, poſt cujus mortem ead 
reverſio tenemen cum pertin unde &c. Deſcendebat 


præfat Margaretæ ut filiz & hæredi prædict' Thomæ fllii, 


per quod eadem areta-fuit ſeiſit de eadem reverſione 


tenementorum ptædictorum cum pertin unde &c. ut de feo- 
do & jure, ipſaque Margareta ſie de reverſione illa, ut 
t 


præfert, ſeiſit exiſten, ac prædicto Zacharia de tenementis 


prædictis cum pertin' unde &. In forma præd' ſeiſit exiſt 


idem Zacharias apud Gosfield prædictam obiit de 
tali ſtatu ſuo inde ſeiſit', poſt cujus mortem ead Margareta 
in ten ta prædict cum pertin unde &c, Intravit & fuit inde 
ſeifita in domi ſuo ut de feodo; Er fic inde ſeiſit' exiſten 
ead Margareta poſtea & ante diem impetrationis' brevis orig 


red Tho, Lawrence & Marciz apud Gosfield præd cepit in 


vum pref Ed Altham, per quod iid Edw & Margareta 
17 * V 


* 


, we 


— Wy : 
2 a * an * 
1 7 a 


, * 0 * < 4 
e \ 4 * 
N , - 7 6 F = * 7 


fuerunt & adhuc ſunt ſeiſiti de tenementis pertin cum pertin 


unde &c-/ in dominico ſuo ut de feodo in jure ipſius Marg. Et 
bog parat ſunt verificare : unde pet judicium fi przd* Tho? 


Lawrence & Marcia dotem ipſius Mare de tenementis pred”. 
cum pertin unde c. Ex dotatione præd Tho. Naſh quon- 


dam viri &c-verſus eos habere debeant c. Et przd' Tho. 
Lawrence & Marcia per auditum pred” ſcripti relaxationis, 


home Naſh nuper de Feringe in comitat Eſſex defun&', 


ſalutem in Domino ſempiternam : Sciatis m6 pert Marciam 


in pura viduitate & plena poteſtate mea exiſten remiſilſe, 


relazxaſſe, & omnino de & pro me hæred' executoribus & 
adminiſtr' meis imperpetuum quiet clamaſſe, Tho. Naſh de 
Wethersfield in comitatu prædict yeoman filio & hzred* 


diti Thomz nuper viri mei, omn omnimodas action', 
tam reales quam perſonales, ſeas, querelas, & demanda quz- 


cungne, Necnon totam dotem meam ac titulum & actionem 


dor mihi contingent per mortem dicti Thomæ viri mei de 
aliquibus terris & tenementis ſuis in Wethersfield prædict 


qus vel quas ego ptæfata Marcia vel executores mei verſus 


plum” Thomam Nath filium vel executores ſuos unquam 
habuz, habeo, ſeu quoviſmodo in futuro habere potero, ha- 


bemus, vel habere poterim”, ratione alicuj rei, cauſz, vel 


ſacti cujuſcunque ab origine mundi uſque diem datus hujus 
preſentis ſcripti relaxationis: Et inſuper noverit me præfat 
Marciam dediſſe & remiſifle eidem Ihomæ Naſh filio om- 
nia hujuſmodi bona nuper dicti Thom' viri mei quæ fuerunt 


in poſſeſſione ipſius Thom' filii vel Aſſign ſuorum temp! 


confectionis hu jus cartz relaxationis. In cujus rei teſtimon 
huic præſenti ſcripto meo figil' meum appoſui. Datum viceſ 


ſeptimo die Aprilis anno Regni dominz- noſtræ Eliz dei 


grata Angliz, Francia, & Hiberniz, Regina, fidei Deten 
xc. triceſimo quinto. Quo lecto & audit idem Thom' Law- 


rence & Marcia dic, quod ipſi per aliqua præallegat ab 


dote ipſius Marciz habend' præcludi non debent, quia dic, 
quod prædictus Thomas Naſh quondam vir &c. in vita ſua, 
e tempore mortis ſuz, fuit ſeiſitus tam de tenementis præ- 
digis cum pertinentiis unde &c. in Gosfield prædict, quam 
de duobus Meſſuagiis & ducentis acris terræ cum pertinen 
in Wethersfield przdi& in dominico ſuo ut de feodo. Et 


hc inde ſeiſit exiſten apud Gosfield: prædiq per ultimam 
voluntat' ſuam in ſcripts legavit ten ta præd cum pertinen 


unde Kc. In G. præd oo: Zachariz Naſh, juniori filio 
pldem T. Nath, quon 


me — 


* 


Et eis legit in hzc verba: Omnibus Chriſti fidelibus ad 
. rzſens ſcriptum pervenerit Marcia Naſh, relict 


viri &c. Ac poſtea apud G. pra- 
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/ nior, ut filius & beres pred” T . Naſh quondam Las 


* c. In tenementa pradicta cum pertinentiis in Wethers. 
3 field præd' intravit, & fuit inde ſeiſit in Dominico ſuo ut 
de feodo. Et prædict Zacharias in N cum 
| pertinentiis unde c. In Gosfield pred” i „& fuit 
inde ſeiſitus in dominico ſuo ut de libero tenemento pro ter- 
* mind vita ſur: Et idem Thom' Lawrence & Marcia ul- 


— 


tertos dicunt, quod tempore mortis prad Tho. Naft quon- 


dam viri &c. prædict Zacharias fuit infra ætatem viginti & 
unius znnorum (videlicet) trium annorum, per quod pred 
Marcia, dum ipfa' fola fuit, ut gardian & pro nutritura e- 


jufdem Zachariz in tenementa præd' cum pertinentiis unde 


&c. In Gosfield pred intravit, & fuit inde. poſſeſſionat' præ- 

dictoque Thoma Nath; fllio de tenementis prædictis cum 

pertinentiis in Wethe 
| dio Zacharias de tenementis pradictis cum pertinen unde 

* ; &c. In Gosfield przdi& in forma prædicta ſeiſit' exiſten, 
Ac eadem Marcia inde in form” przd' poſſeſſionat' exiſten', 

poſtea, & ante confectionem rec fcripti relaxationis hic 

in Cur pfrolat', apud Gorfield præd', concordar* & agreat 
fait inter eandem Marciam dum ipſa ſola fuit, & prædid 
Thomam Naffi filium, quod eadem Marcia relaxaret eidem 

Thomz Naſh filio totam dotem ſuam ſibi contingen per 

. mortem præd' Thomz Naſh quondam viri c. De omni- 

bus terris & tenementis ejuſdem Thoma in Wethersfield 
prædicta, Et quod prædictus Thomas Naſh, filius feoffaret 

| Johannem Tyler ſen” Johannem Tyler juniorem 

= | & Rætedes ſuos de tenementis prædictis cum pertinentiis 
unde &c. In Gosfield prædicta ad uſum predifti Zachariz 

& hæted' de corpore ſuo legitime procreat'. Et iidem Tho. 

Lawrence & Marcia ulterius dicunt, quod prædictus Tho. 
Nath filius de tenementis præd' com pertinentiis in We. 
rhersfield 5 dict in forma prædicta ſeiſitus exiſtens, & 
Ptægicta Marcia de tenementis prædict cum pertinen' unde 
Kc. In Gosfield prædicta poſſeſſionat' exiſten eadem Marcia 
. 'poſtea, ſcilicet, prædicto viceſimo ſeptimo die Aprilis anno 
Reon? dict Dominz Elizabethz, nuper Reginz Ang! Tri. 
cefimo quinto ſupradicto dum ead* Marcia ſola fuit, apud 
Gosfield 5 rædictum ſcriptum relaxationis præfat 
Thome Nalflr filio ſigillavit & Aliderrit, Ac prædictus 
Thomas Naſh filius viceſimo octavo die Apr anno Regni 
dictæ nuper Reginz triceſtmo quinto fupradicto apud Gol 

| eld prad Feoffavir prefat” Johannem Tyler ſeniorem & 
bs hannem Tyler juniorem & hæredes ſuos de tenementis 
e ene nee unde Ec. In Goificld pradich 

| N — of 


It pred” ſeiſit exiſten, Ac præ- 


* 


e 


5 . . 


4 2 


2 
2 


8 


= & 


82 = 
7, Fo 7 


ictus 
egni 

. 
m & 
entis 
dick 

al 


* N Y C N "F 


r VII, EDw. Afraan's Caſe. 


ad uſum prædicti Zachariz & hzred' de corpore ſuo legitime 


procreat”, ac poſtea idem Zacharias apud Gosfield pred' 
obiit ſine hęerede de corpore ſuo legitime procrear': Et 
hoc parati ſunt verificare: unde petunt Judicium & ſeiſi- 
nam de tertia parte tenementorum prædictorum cum per- 
tin” unde &c. In Gosfield prædicta ſibi adjudicari, &c, Et 
pred” Edwardus & Margareta dic, quod præd' placi- 
um Tho. Lawrence & Marciæ modo & form pred 
ſuper tus replicand” placitat materiaque in eodem content 
minus ſufficien in lege exiſtunt ad ipſos Thomam & Mar- 
ciam ad dotem ipſius Marcia de tenementis prædictis cum 
pertin unde &c., Verſus eoſdem Edwardum & Margare- 
tam habend' manutenend', ad quod ipfi neceſſe non habent 
nec per legem ter' tenentur reſpondere: Et hoc parat” ſunt 
verificare: Unde pro defectu ſufficien* replication” prædict 
Thomz' Lawrence & Marciz in hac parte iidem Edwardus 
& Margareta ut prius petunt Judicium : Et quod præd' Tho. 
Lawrence, & Marcia a dote ipſius Marc' de tenemen præd' 
cum pertin' unde &c.. verſus eos habend' pracludantur- &c. 


Erprzd” Tho. Lawrence & Marcia, ex quo ipfi ſufficien” 


materiam in lege ad ipſos Thom' & Marciam ad actionem 
ſuam przd” verſus przf Edward & Margaretam habend' 
mnutenend” ſuperi” replicando allegaverunt quam ipſi parat 
ſunt verificare, quam quidem mater przd* Edward' & Mar- 
307 non dedic nec ad eam aliqualit' reſpond” ſed. veri- 
ationem illam admittere omnino recuſant, ut [Yom per 
1 & ſeiſin' de tertia parte præd' ſibi adjudicart &c. 
t quia, Juſtic* hic ſe adviſate volunt de & ſuper præmiſſ 
priuſquam Er inde reddant, dies data eſt partibus 
n hic uſque in octab ſancti Mich. de audiend' inde. Ju: 
cio ſao, eo quod iidem Juſtic hig inde nondum c. 


. 
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% 
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1 Brownl. 62,64. JV Homas Lawrence, and Marcy his Wife, brought a 


10 Co. 51. 4 


the County of Eſſex; as the Dower of the ſaid Mary, of 


r. to Zachary Naſh his younger Son for the Term of his 


ments deſcended to Tho. Naſh Son and Heir of the ſaid The 
| ſole, ſcil 27 Aprilis 35 Eliz. by her Deed did remiſe, e 


Fon, omnes & omnimodas Actiones, tam reales quam perſon 


vel g alicuj* rei, Cauſe vel Facli 2. cunſu 
nit, And afterwards the ſaid 7. the Son died ſeiſed of the 
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EDWARD ALTHAM's Caſe. © 
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| Writ of Dower againſt Edw. Altham, and {ag * 
ird 


his Wife, and made Demand to be endowed of the a 
Part of ioo Acres of Land, 10 Atres of Meadow, and 6 de 
Acres of Pa with their Appurtenances, in Gosfield, in 5 


the Endowment of Thomas Naſh the elder, her late Huſ- ſo 
band: The Tenants pleaded in Bar, that the ſaid Thomas les 
= was ſeiſed of the Tenements aforeſaid in Fee, and 
Held them in Socage, and afterwards 10 Aprilis 1592, b 

his Will in writing deviſed the. faid Tenements whereof, 


ie, and afterwards died thereof ſeiſed, after whoſe Death 
e ſaid Zachary enter d, and was thereof ſeiſed for the 
Term of his Life, and the Reverſion of the ſame Tene- 


mas the Husband, and afterwards the ſaid Marcy one of 
the Demandants in her Widowhood when ſhe wa 


Jeaſe, and for her, her Heirs, Executors and Adminifte- 
tors, for ever quit claim to the ſaid Thomas Naſh the 


les, "Seftas, Querelas & Demande quecungque que ip ſa Maris 
vel Executores ſui verſus fprefat Thowam Naſh Filium vi 
Executores ſuos unquams babutſſet ſeu habuiſſent, tunc habit 
vel habuerunt ſex quoviſmodo'tunc in futurum habert potuiſ 
ax 


ab Origine Mundi uſque Diem Dat equſdem ſcripti 


faid Reverſion after whoſe Death it deſcended to the fai 
* | | Margen 


1 
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ar VII. Eow. ALTHAamM's Cafe. 1 -_ 
Margaret, Wife of the ſaid Edw. Altham, the other of te , 
Tenants, and afterwards the ſaid Zachary died, and the ſaid | 1 
Margaret enter d, Cc. And the Demandants demanded 
Oyer of the ſaid Deed, which was read to them in theſe 
Words, Omnibus Chriſt: fidelibus ad quos, Cc. as in the Re- 
tord' here before at large. And the Demandants reply'd 
and ſaid, That the faid Tho. Naſh the Father was ſeiſed in 
his Demeſn as of Fee, as well of the Tenements whereof, 
Cc. in G. aforeſaid as of two Meſſuages, and 200 Acres 
of Land in Wetherfic/d aforeſaid, and by his Will in wri- 
ting deviſed the ſaid. Tenements whereof, Cc. In G. to the 
ſai gooey Ne? as is aforeſaid, and afterwards died,  af- 
ter whoſe th the ſaid T. Naſhthe Son entred into the ſaid - 
Tenements in Wetherfield as Son and Heir, and was ſeiſed 
thereof in Fee, and the ſaid Zzchgry enter d into the ſaid 
Lands in Gosfield, Cc. And that the ſaid Zachary was 
at the Time of the Death of the ſaid Tho. the Father, of 
the Age of three Years, wherefore the ſaid Marcy, as Guar- 
dian by Nurture, enter'd into the ſaid Tenements in G. 
and that afterwards and before the ſaid Releaſe, _ it was 
1 concluded and agreed by the ſaid March, when ſhe was ſole 
Add Tho. Naſh the Son, That the ſaid Marcy ſhould | 
% I teleaſe to, the ſaid Tho. Naſh the Son all her Dower. of 
the Tenements in W.aforeſaid, &c. and that the ſaid Thomas 
11 the Son. ſo ſeiſed of the Tenements in M. and the ſaid Marcy 
** ſo 1 of the Tenements in G. ſhe made the ſaid Re- 
leaſe, Cr. and afterwards the ſaid Zachary died; &c. upon 
wach the Tenants demurr'd in Law. And in this Caſe two 
1 Queſtions were moved and argued at the Bar and Bench. The -_ | 
of  ficſt was, whether the ſaid Releaſe made by the Wife to him ' 
bin Reverſion expectaut on an Eſtate for Life, ſhou'd extin- 
e ich her () Dower? The ad, whether the ſaid foreign (: Co.. 
ncord and Agreement of the Parties ſhou'd qualifie the — ie ON 
Force of any of the Words of the Releaſe. As to the firſt, 16 E. 3. Bar. 
The ſaid Deed of Releaſe was divided into 3 parts; in the wh 154.4. 
firſt was conſider d the Words of the Releaſe; in the ſecond, Bod. pla- 14% 
the Words of Qualification; and in the 3d, the Words of 
Relation. As to the Words of the Releaſe they appear to be 
of two Sorts, the one general, the other ſpecial: The general 
contains 4 Words, 8 Sectas, Querelas & Demands : 
The ſpecial contains three, Dotem, Titulum, & Action Dotis : 
The Words of Qualification are, Mihi contingent” per mor- 
tem dicti Thome nuper viri mei, de aliqui bus terris & tenementis 
Jus in M. præd. The Words of Relation or Relative Words 
are, que vel quas ego præfat Marcia, vel executores mei verſus 
am Tho. &c. unquam habui, habeo, ſeu quoviſmodo in futurum 
abere potero ratione alicujugrei,&c, As to the firſt word (Actio- 
net,) It was refolv'd, That in this Caſe the Releaſe oft all 


Actions real to Tho. the Son, having but a Reverſion expect- (6) Co. Lit 


ant on a Freehold did not extinguith the Dower, becauſe 5 2 1 
0 — Jus proſequendi in judicis quod alicui debet” as it is z. Polen 


32. . 2 Init. 30. 


Ca) 4%; Elin 
oo = 2 
r 34. Poſtca 
E p53: b. 1 An- 
rl. 8. 5 Co. 
1. a» N. Benl. 


126. pl. 190. 
Co. Ent. 115. 


Epw. AL THAM'⸗ Caſe. Pa RT VIII. 
deſcribed in (a) Dy#r 4 & 5 H. & Mar. 217. out of Bracton 
lib. 3. cap. 1. And the Wie can't ſue Tho. the Son, to recover 
her Dower by Judgm. becauſe he is not Ten. to the Precie 
nor can render OT to her, for at the Time of the 8 
leafe Zachary was Len. of the Freeh. and Luch. Releaſe fo. 115. 
holds, That in Actions real, which (/ vught to be ſued 4. 


(5) Li seg. 495. gain the Ten. of the Frech. if the Ten. has a Releaſe of 


Co. Lit. 286. a. 
Lit. o. 116. a. 


Actions real of the Demandant made to him before the Writ 

ed, and he pleads it, It is a good Plea for the Demand. 
to ſay, that he who pleads the Plea had nothing in the Frech. 
at the time of the Releaſe made, for then he had no Cauſe to 
have any Action real againſt him. And therefore Coke C. 7 
faid, che Opinion in 14 H. 6. 11. 4. was of great Difficulty, 


fe. If one releaſes to him in the Reverſion expect int 
on an Eſtate for Life all Actions real, and afterwards 


Tenant for Life is impleaded, and prays in Aid of him in 
Reyer. or vouches him, or he is recei vd in theſe Caſes (as it 


is there ſaid) altho the Necipe be not begun againſt him, yet 


V, 


(O. 3 co. 29. b. 
Hob. 222. 1 Co. 
$7. b. Lit. Sect. 
191. fo. 115. b. 
Co. Lit. 265. b. 
284. b. 10 Co. 
48. b. 9 H. To . 
34.2. 7 E. 4. ;. b. 


2 Rolls Rep. 223. 


Br. relcale 9, 


foraſm: as by the Receipt or Voucher, he is become Tenänt 
to the Precipe of him who made the Releaſe, and ſhall be 
bound by the Judgm. he ſhall have Advantage to plead the 
Releaſe of all Actions real: But the Doubt is, becauſe at the 


time of the Releaſe made he had no Cauſe (as Lit. ſaith) 


to have any Action againſt him: Bur doubtleſs after Re- 
ceipt'or Entry into the Warranty by the Vouchee, a Releaſe 

the Demandant to the Tenant by Receipr, or the (c) 

ouchee, is | good, becauſe both at the Time of the Releaſe 
made were Tenants in Law to the Demandant, but a Re- 
leaſe to them by any Stranger is not good: Vide 7 E. 3.46. 
18 E. 3 12. 8 H. 4.5.4.7 E. 4. 13. b. 20 H. 6. 29. 
22 H. 6. 12. 5, H. 7. 41. 4. Litt. 114. b. Lib. 1. in my Re- 
forts, fol. 87. & lib. 3. fol. 29. But if the Wife had releaſed 


„ betun Jus, all her Right to him in the Reverſion, her (a) 


10. 2 


Cs) Ancea 151-2 Dower had been extin@, becauſe her Dower would accrue to 
Lite 365, a. 3 Co. the Demandant, not oily out of the Eftate for Life, but alſo 


71. a. 16 E. 3. 


" Piz. Bar. 245. 


Poſtea 154. 2+ 
Dock. pla. 149. 


| (e) Fitz. Bar. 245. 


out of the Reverſion, and that was affir med for good Law, 
as well at the Barr by both Parties, as at the Bench, accord- 
ing to the Book of (e) 16 E. 3. cited in Hoe's Caſe, in the 5 
Part of my Reports, fol. 70, 71. 4. For when the Right which 
is, the Foandation and Principal is releaſed by Conſequence 
the Action, which is but the Mean to recover it, i. Jus pro- 
ſefue ndi, is alſo releaſed: and that appears in 9 H. 6. 47. 


10 H. 4. 6. 21H. 7. 23. 19 H. 6. 4. and therefore Jus is 


well divided in Plow' Cm in Nichols Caſe 487. b. where it 
appears that Jus eft ſextiplex, ſcil. 1. () Jus reciperandi, i. c. 


pro ſequen : 2. Jus inirandi: 3: Jus endi: 4. Tus retinendi 
5. Jus hercipiendi: 6. Jus Fee and therefore when 2 Man 


releaſes torum Fus generally all his Rights are thereby releaſed. 
But if the (g) Diſſeiſee releaſes to the Diſſeiſor, omnes Action, 


i. Jus reeup' foe proſequen' in Julie, his Rightof Entry is not 


/ 


— 


SS FeS pn err me 39 + io 45 a as tet 


40 
Ju 


And therefore if the Diſſeiſee releaſes all Actions (c) 


| 


par VIII Epw. ALTHAM's Coſt. 133 
thereby releaſed: For when a Man has (a) divers Means (0 co. Lir. - 
to come to his Right, he may releaſe one of them ſpecially, 1 * 63.4, 
and yet take Benefit of the other; and therewith Lie. a= fo: 116. . b. 
grees fol. 115.b. and 19 Af. p. 3. 19 H. 6. 4. 21 H. 6.23. 
21 H z. 23. But when a Man has not any Means to come 
to the Land (5) but by way of Action, there if he releaſes C4) co. Lit, 
all Actions, thereby his Right incluſive by Judgment of = 
Law is gone, becauſe by his own Act he has barred him- 
ſelf of all Means and Remedies to recover or attain to it: 
For a Releaſe of all Advantages upon the Account is a good 
Barr in an Action of Debt upon the Account, 9 E. 4.49, © 

to c. Co. Lit. 


Heir of the Diſſeiſor, thereby his Right in Judgment of *** * 

Law is gone. But if the Heir of the Diſſeiſor makes a 

Leaſe for Life, the Remainder in Fee, and the Diſſeiſee 

releaſes to the (d) Tenant for Life all Actions which he ch co:ic.275.b. 

has. againſt him, and afterwards Tenant for Life dies, the 285: b. 

Diſſeiſee notwithſtanding this Releaſe ſhall have an Action 

againſt him in Remainder, for he releaſes but the Action, 

and the Act in Law never extends the Act of the Party 

farther than his expreſs Words, as if the Lord diſſeiſes his 

Tenant, and makes a Leaſe for Life, this Releaſe in Law 

ſhall be but for the Life of the Leſſee, for it is true, 

that (e.) Fortior & potentzor «ft dejpyjti Legis quam ho- (e) 10 Co. 63. b. 

minis, and ſo it is true, that (f.) Fortior equior oft Folie 

Apen Legis quam bom. (, 2 Þje etiam Leges cupiunt ut 315. Hurt, 18. 

jure regantur, But if the Dil iſee releaſes all Actions to Co k. . 

the Dilleifor, and afterwards the Diſſeiſor dies ſeiſed, ( C Co. Lit. 

and afterwards the Diſſeiſee dies, there a Right deſcends 4 6 C0 

to the Heir of the Diſſeiſee, becauſe notwithſtanding the (02 Co. 25. b. 

Releaſe, a Right remained, Vide (i) 21 H. 6. 1. the Opi-5 Co. 15. f. 

nion of Newton : And it was obſerved, (Y Attto e, Jus Oo. Lit. 10. a. 

8 8 in Tudigio, and therefore by the (1) Judgment 177. b. >. 

the Action is determined, for the Judgment is the End of G) EM. 

the Action (jus proſequendi in judicio) and therefore a Re- 10 co. 51. b. 

leaſe of all Adions is no Bar () of Executions ; and there- r 

with agrees 26 H. 6. Execution 7. and Br. Releaſes 87. and Dyer 217. Pl. 2. 

19 H. G. 4. and Littl. 116..b. But in a (n) Scire facias groun- 29 0%: fu. b. 

ded upon a Judgm. a Releaſe of all Actions is a good Plea, (1 Cd In. 

becauſe he ſhall have a new judgment; and therefore there 22) poten 

it may be well call'd jut proſequer* in judic and therewith 153,4. 

agrees, 18 E. 4. 7. b. Then the Words farther are, quod elicur (% CE 

che, i. e. which is due to any, ſo that by releaſe of all 505. Br. Scire 

Aftions (0) real and perſonal, fuch Actions are only releas'd >. oc: oh 

in which the Pl. ſhould recover any Thing in the Realty Co) Co. Lil. 

or the Perſonalty which is due to him, which is included ** b. 

in theſe Words, uod fs debetur. And therefore if a Man 

8 outlawed in a perſonal Action by Proceſs upon the O- 2 

"inal, and brings a Writ (y) of Error, and he pleads (p)Co.Lit-288.b, 

wanſt him a Releaſe of all Agions perſonal, that is no H . 30 
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| Plea; for by the ſaid Action he ſhall recover nothing that 
diſcha 
2 not agr 


therewith Littleton agrees, 116 b. and the Book in (6) 


. 11 Hen. 4. 6. 4. b. where the Caſe was, Treſcullerd brought 


a a Writ of Error againſt T. Son and Heir of Fohn Fenros, 
upon a Judgm. againſt him in a Writ of Rediſſeiſin, at the 
Suit of the ſaid F. Penros, and alſo of an Outlawry thereup. 
againſt him pronounc'd for that Cauſe, and afh 2 Errors, 
one becauſe the Sheriff took the Enqueſt in the Town, and 


not on the Land, according to the Statute. , 2. Becauſe the 


- 


Sheriff made a Precept to a Baily to ſummon the Jury, who 
returned a Pannel, which was remov'd hither as Parcel of the 
Record and the Sheriff took rhe Enqueſt by ſome who were 
not returned by the Baily. And there Huls, as to the firſt 
Error ſaid, if the Sheriff. cauſe the Jury to view the W 
He may take the Enqueſt at another Place, ſo here. An 
as to 2 Error he ſaid, That the Sheriff may vary from the 
Return of the Baily ; for the Sheriff himſelf is the Perſon who 
makes the Array, who is alſo a Judge in the Caſe: Geſcoign, 
If the Sheriff had not made the Precept, and the Return 
- by the Baily had not been made Parcel ofthe Record it wou'd 
be as you ſay; but he has ſent this Return as Parcel of 
the Record whereby he affirms the Return of the Baily; and 


jf he had made Procels againſt the Jury by Hab. cor. and 
| rro 


it there be Defect in the original 
zs depending upon it is rever ſib 


- had taken the Enqueſt by others, tis Error, quod Huls, 8 
and Roſfe of Coun, with the Def. in the Wrir of Error plea- 
ded, that the Pl. ſhould not be receiv'd to aſſign Error, for 
after the Judgm. the Pl. in the Writ of Error, by his Deed 
which is here, releaſed to the ſaid 7. Penros who recove- 
red in the Writ of. Rediſſeiſin all his Right in the Land, 
and all Actions and Demands ; and altho” both the Errors 
were . in the principal Record and thereof by the ſaid 
Releaſe he is ſtopped to aſſign Error, and altho' the Out- 
lawry was good in Proceſs, yet becauſe the Record and judgm. 
are the Original of the Proceſs of the Outlawr ; theretore 
Ida, the Outlawry which 
e by Ga ſcoigne, quod Huls 
Affirmaxit : wherefore he revers d the Utlagary, notwithſtand- 
ing the Releaſe. Which Judgm. agrees with Lit. and is worthy 
Obſervation in the principal Point of Judgm. So if the Bo- 
dy of a Man condemned in Debt be in Execution, and the 
Pl. releaſes the Debt, and all Executions, and the Def. re- 
leaſes to the Pl. all Actions, yet upon the Releaſe of the Pl. 


be ſhall have an (c) Audila querels; for thereby he ſhall 


recover nothing, but diſcharge his Body of rn 
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But if che Pl. after Judgment releaſes td e Befennde all 
Actions, and a s his Body is ken in Execotion,.. 

he ſhall not have an Audite querels thereupan, for () an 2a | 
Execution is no Adtion, as has been {aid before ; and ther. 


with agrees 13H, 4. Releaſe 53. Alſo it was obſerved, upon, + 
theſe Words 7B] alicui 42 That in ſome Caſe z Bebt n 
or ( Duty ſhall be barred by a Releaſe of Cc) all Attions, G) Cr. EL 376: 
altho*no Action at that Time lits for the Debt: As if a 38. 
Man be bound to another in à certain Sum to be paid at 
the Feaſt of Saint (4) Michael next following, it the Ob- 0 Bon. 
ligee before the Feaſt feleaſes to the Obligor all Actions, he ICS 
ſhall be barred for ever of the Duty, for it it is * debitun * 8 
preſently, alcho it be not preſently ' ſolvend : And therefore 2252. 
one be bound te another in 40 li. to be paid at 4ufual _ 
Feaſts of the Year, and three of the Feaſts are paſt, in that 
Caſe Tor 30 li. there is debitum and ſolvenghalſo, and yet the _ 
Obligee not have an Action of Debt (till the laſt Feaſt © nl. 


be paſt, and eichſtanding that a Releaſe of all Adions ir F. C5, H. 


before che laßt eat diſcharges all; (F) But if a Man leaſes Land Y 2 St 
to another for the Term of a Yeax,rendring 40 hi. Rent, to 10 Co. 238. b. 
be paid at the Four uſual Feaſts by equal Portions; in this bie, 13h Oz 
if one Feaſt-be paſt, he ſhall have an Adion of Debt pre-k. N. N. Bal. in 
ſently, and ſhall not tarry till all the Days be paſt, for there Xi. pL 10. O. 
the Duty accrues upon the receiving of the Profits of the Land, Berk 3- pe Be 
and till the Feaſt incurred in which it is to be paid, there liz. 1, 119, 
f neither debitum nor ſolvent”, and theref, there a Releale77% 397 f. 
d of all Adios before the Feaſt is no Bar, but in Refpect of 35. ju v3. * 


yu © a fu. »00 @ Gt @twy” wo FU Wony aut 


id W whe ſev; Perception of the Profits of the Land, the Rent aft, Teo z. . 
. Feaſt is demandable by Action of Debt: And ſo fude Moor 13. Benl. _ 
a- Guſam Droerftatts made in (g) Littl. 117. (which was ne- n— 3 

or yer added by Litt. himſelf) is well explain d. And therew. Cr. Gar. 241» Ots 


ed WW agree, 7 H. 6. 26. 4. 45 E. 3. 8. 4. L. 5 E. 4. 41. b. 13 H. 4. le. e . 
e- Avourie 240. Vide 5 Die (b) 7 * 5 Me. 50 DPF i cot. 1 ROW 
d, upon Asam or Covenant in which Damages are to be re- Meß. 4, B. 
ver d an Action lies after the 1 Day, & F. N. B. 267, & b e. 
id 6E. 3. Fri fac. 4. That upon (5) a Recognizance Which is Teen gene. 
- 2Judgm. in Law, Execution lies after the 1 Day, and ſo all the ee! 
m. I Books are well zeconciled and agreed; wheref. it was canclu-$:. b CH. 
re bed in the Caſe at Bar, That by the Releaſe of all Aftions #7:Þ; 19 ou. x 
ch made to him in Rever. the Dower of the Wife was not batr'd, 108. Owen I. 
uls W becauſe at the Time of the Releaſe ſhe had no Cauſe of Ati- TE 2» 
ol „ 
Lt» I1 


$0. 
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And fo it is where one releaſes to another all Afi-$ 
ons, not only 3 but alſo () Cauſes; 
3 b, 2 8 0 


R 
3 r 
10 Co. 128, b. 2 Inſt, + Fo N. B. „ b. Co, LR. 292. 4. | | 3c . 3 
> 1 


| CV) + Ros , =—4 of is releas d, becauſe the 
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(a) Eo.Li of (a) Aftions.are releaſed. Vide 25 H.8. 57.4 & 5 Phil. & 
7; de 7 F b 2 24. byTrinit' 4 Elia. Rot, 1027, &c. And this Word 
c e Querela is deri v d a querendo, unde etiam Querens who is the 
Gr“ PI. and Quarels, Controverſies and Debates, are (d) & onima, 


Li. Hliz- Dyer and of one and the fame Signif. And for this Word (Sta) 


217. pl. 2. 


71. . N. Benl. it is to be known that by Releaſe of all (e) Suits, Execution 
Se. 190 are barr' d for none ſhall. have Execut. without Suit or Prayer; 
Pl. 3. Aa and therewith agree, g H. 6.4. 26 H. 6. Execution 7. ani 
0 Ti" 14 Br, Releaſes 87. So by Releaſe of all () Duties, as well Exe. 
2. cutions as Actions are releaſed. But a Releaſe of Suit or Quar. 

Cs) Co. Trou rel is not in this Caſe any Barr of Dower, no more than 
424. 26H 6. by a Releaſe of them, a () Cove before the Breach there. 
; venantee has no Cauſe of Action 

Enz. Execut. 7. or Suit before the Cov't broke. As to this Word (h) (tituhm) 
; 875 Ke. tir. © (Which is mentioned in the particular Clauſe) it has 2 Sig. 


252. b. 5 Co. nifications one rly and co as for a Title for which 
718. b. 2 Rolls no Action lies, 2d for a Condition broke, or upon Alienation 


Are Co. 31 b. in Mortmain, Cc. and ſo it is taken in lou Com in Nichols 


Hat. 15. Caſe, fol. 484. In another Signification it is taken largely, and 
. utt. 17. 7 
2 8 1 1 805 Titulus eſt juſla cauſa poſſidendi PV noftrum af, 
Post. 38, Lit. and ſignifies the Title Which one has to Land, as by Fi 
N. 97. 1216. Feoffment, & c. or by Deſcent, &c. and therefore when the 
G5 b. 29%. PI. makes a Title in an Aſſize, the Tenant may ſay, let the 
C:) Co.Lit. Aſſiae come upon the Title, which is as much as to ſay, upon 
42585 Lu. the particular Conveyance, Cc. u hich he makes to the Land, 
345+ b· 2 and it is called 0 ) Titulus 4 tuendo, quia thereby he de- 
ends his Land, & plerumque conflat ex munimentis que m- 
ment & tuentur cauſam. By Releaſe of all Title to Land, 
Ce. all his Right is extin&, for it ſhall be taken ſtronglys- 
„  -gainſt 1 the largeſt Senſe. So when a Man has Titk 
C1) Co. Lit in the proper Senſe, (H either by a Condit. or by Alienation 
wet in Mortmain, the Releaſe of all his Right will extin. this Li- 
„ dle, for he has Jus Poſſidendi, and therew. agrees 6 H. 7.8.4, 
(n)xBrownl63- And the Engliſh Poet faith, Fur true it is, that neither (vo) 
Fraud nor Migbi, Can make à Title where there wanteth Right, 
8 The laſt of the four general Words in the Deed is (») 
2 L (demanda) quod &ft vocabulum artis And if one releaſes w 
I. 284 b. Lic- another all Demands, it is (as Littleton ſaith, 117. 4.) the 
oc beſt Releaſe to him to whom the Releaſe is made, that 


Rep. 20. Cr. Jace he can have, and ſhall enure moſt to his Advantage; for 


| . Rolls thereby not only-all Demands, but alſo all (o) Cauſes ct 
Fee 498. Demand, are releaſed. And there are (y) two manner of 


2» Aſl. 2 2 Demands, ſcil. in Deed, and in Law; in Deed ; as in _P 
— 2 Precipe there is an expreſs Demand, and thereupon in r 


ui E. 4. 43.24. Actions he is called Demandant; in Law, as every Entry 


Ez . K. into Land, Diſtreſs for Rent, taking or Seiſure of Goods, an 


1 . 4 H. 8. Is Re- 


9. Yely, the like Adds in Pars, which may be done without any Words, 
2143 318. N 2 g ate 
26s Hutt. 


1 | N g 
v Bulſtr, 17h, Cx, El 552+ Lit, Reps 57. 11 Co. £3. b. Co) 1 Prownl. 63. (Y) Co, Lit. 251. K 
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are Demands in Law. And as a Releaſe of Suits is (a) () » Brownks;: 
larger and more beneficial than a Releaſe of Quarrels, or of 

Actions; ſo a Releaſe of Demands is more large and be- 

neficial than any of them, for thereby is releaſed all that 

is by the others releaſed, and more: By Releaſe of all De- 

mands, all Freeholds and Inheritances executory are releaſed, 

a8 (+) Rents, and the like, 20 A. P. 5. 14 H. 8. 9, 10. (%) Cro. Jac: 
By Releaſe of all Demands, all (c) Executions are releaſed, — — 
26 H. 6. Execution 7. 19 H. 6. 4 Lütt. 117. 40 Edw. 3 51. 251. b. 1 Brownl. 
by Releaſe of all Demands, to the Diſſeiſor, the Right of C. F, B“ 
Entry to the Land, and all that is contained in it is re- 5. Cro. EL 40. 
leaſed, 6 H. 7. 175 So it is reſolved by all the Juſtices in yr Co B b. 
(4) Chauncy's Caſe, 34. H. 8. Br. 23 90. that he who Co. Lit. 292. 4. 
xeleaſes all Demands excludes himſelf from all Actions, En- 

tries and Seiſures. Lin. cap. Werrenty 170. 4. holds, That | 

if Tenant in Tail enfeoffs his (e) Uncle, who enfeoffs another G Co. Lit: 

in Fee with Warranty, if afrerwards che Feoffee by his Deed 392. b. Lit. 171.2. 
releaſes to H Uncle all Manner of Warranties, or all Man- Ti. ** 748 
ner of real Covenants, or all Manner of Demands, by fuch | 
Releaſe the (f) pr — a Covenant real and (. —— 
executory) is extinct; and the Reaſon of all this was, be- - | 
cauſe by Releaſe of Demands, all the Means and Remedies, 

and the Cauſes of them, which any one has to Lands, Te- * 


nements, Goods, Chattels, Cc. are extinct; and by Conſe- 

quence the Right and Intereſt it ſelf to the Thing. Where- 

be it was reſolved, that in the Caſe at Barr by the Re- 

leaſe of all Demands to him in the Reverſion, if the Deed : 

of Releaſe had not gone farther, the (g) Dower of the ſaid 623. Co 312. by 

Marcy had been barred. Note, Reader, altho* a Releaſe of Ames 151. a. b. 

all Demands be of ſo great Extent, jet it doth not extend z. 355: 3 

to ſuch Wrirs, by which nothing is demanded neither in Bar. 245. Bod. 

Fact, nor in Law, but lie only to relieve the Plaintiff by bl. 143. 

Way of Diſcharge, and not by Way of Demand, as ap- 

pears before, by the Judgment in (h) Treſcullard's Caſe, in ©) Antea 132. b 

11 H. 4. 6. where a Releaſe of all Demands is no Barr in 

a Writ of Error to reverſe an Outlawry, Et fe in fmilib* 

Vide 40 E. 7 22. 13 R. 2. Avow 39. 18 E. 3. 59. 14 H. 4. 4. 

Oc. where by Releaſe of all Demands future (i) Incidents (;)rBrownt63; 

are releaſed, and where not. And Vide Plow' Com 484. in 

Nichols Caſe for this Word (intereſſe.) Now as to the 2d 

Fart of the Deed, ſci to the Words valification, it 

was reſolved; That as well the firſt Wares, as the ſubſe _, * 

quent Words ſpecial, extend only to releaſe all Actions, Pa | 

Quits, Quarrels, Demands, 222 Dower, Cc. de ali- | 

Jubus terris & tenementis ſuts-in Wethersfield. (I) and (+) x Kb; 56; 

not to any Lands and Tenements in Gosfield, fo the ſaid © : 

latter Words, mihi contingent” per mortem ditt 3 

&, Was the ſaid general Words and reſtraih all tbe 
. ; = N 2 L An 
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and that for three Reaſons: 1. Becauſe all the ſaid three 
Parts of the Deed, ſcil, the Words of Releaſe, the Words 
of Qualification, and the Words of Relation are but one 
Period and one Sentence; for this Conjunction (necnon) con- 
| Joins the general Words to the Words of Qualification, 
n and the relative Words refer to all the Words, as (a) well 
general as ſpecial, and alſo to the Words off Qualification, 
as ſhall hereafter appear, and therefore the hole is but 
one and the ſame Sentence. 2-If the general Words ſhould 
| . ſtand without any Qualiffcation, then the ſpegial Words 
(5) r Roll. Rc. would be altogether vain and of no Effect, & () male- 


— + op ens dicta expeſtio eſt | que corrumpit textum. The third and the 
28. 354 Principal Reaſon is upon a Maxim and Principle of the 
3 Buikr. 105, Law, ſo. (e) Quando carta contapet generalem clauſulan, 
woch.  Poficaque deſcendil ad verbs ſpecials, que clanſule general: 


funt conſentanes, interpretands eft- carts ſecundum verbs ſpe- 
cialia. The ſame Rule almoſt Word for Word is put and 


(% Lit. Rep. agreed on both Sides in 7 E. 3. 10. 4. Matgery (d) Morti. 
55. Hob. 173. ner; Gaſe, fee where 4 Deed ſpeaks by general Words, and af- 


terwards de ed to ſpecial Words, if the ſpecial Words agree 
to the general Words, the Deed ſhall be intended according t» 
the ſpecial Words : As if a Man grants a Rent in manerio de 
D pertiprend' in 100 Acres of Land, Parcel of the ſame 
Manor, with Clauſe of Diſtreſs in the 100 Acres, the Rent 
mall iſſue out of the 100 Acres only, and the general Words 
ſhall be conſtrued according to the ſpecial Words: So it 
is there alſo, ſaid, If a Man grants a Rent, (and goes no 
2 25 farther) theſe (e) general Words hall create an Eſtate for 
Perk. Sed. 167, Life, but if the endum be for Years, it ſhall qualify the 
276. a b general Words; and all chis appears in the faid Book cf 
#) 2 Roll. Rep. 7 E. 3. So i a Man (F) gives Land to one and his Heirs, 
42 ard Re Habendum to him and the Heirs of his Body, he ſhall have 
272. 2 Sid. 28. but an Eſtate in Tail, and no Fee expectant; for the Ha. 
Pophe 138 Li bendum qualifies. the general Words precedent ; and there. 


Perle. Sette 176 with agree 35 A. b. 14. 37 # P. 5. C N b. 2. 


in, gainſt the Qpinioh obiter in 21 H. 6. 24. But if a Man give 
Mie 3. Lands.in the Premiſes to one and (g) the Heirs of his Bo- 


Dyer 126 vl Se. qy, Habendam to him and his Heirs, he has an Eſtate tail 


I | 
1 Saat 1 1. and a Fee · ſimple expectant; for that ſtands n another 


te) Gs 14s Rule or Prin eig in Law, ſcil. (H generalis clauſula non 76 
21-2. 2 Jones  Figitur ad 04 . Fare unt comprehenſa : And 
2 — 120. therefore when't at the firſt contains ſpecial Words, 
Hartes Max. 21» and afterwards concludes in general Words, both Words a 
Sues den 2p well general as ſpecial ſhall find 3 And it is well ſaid it 
Li Rep<345 35 H. 8. Dyer 56. ſubſequent Words may qualify and (. 
| Pare: Abri — but not Ry 125 generality 7. the Words 7 
Do. Lit. dent. Vide H. 8. fol. 5D. 21 A. p. 10. C 2 F. 

757 Dyer 36 | 75 b. To G th Fart of 12 — Deed, Fi the relative 
ph 24, Words, -( que Vel quas, &c.) It was reſolved, that on 

E:-— 5; 2 M5. — | 3 —— „ -w — > re 
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refer as well to Actions, Cc. and Demands, as to the fpecial- ö 
Words, for it wou d be againſt Reaſon that they ſhould re- 

fer to general Words, which are more remote, and not to 

the Words of Qualification which are immediate, and 

next to them: And that is ſo clear and perſpicuous of 

it ſelf char it is not worthy. any Argument, or Proof, to 

confirm it. For the ſecond Point of the Caſe it was reſol- 

ved; That the ſaid foreign or collateral Averment out of 

the ſaid Deed was not of any Forte or Effect in Law; for 

every Deed conſiſts upon two Parts, ſcil. Matter in Fact, 
and upon the Conſtruction in Law. Matter of Fact is 

to be averr'd by the Party, and triable by the Jurors : © 

The other, being Matter in Law, is to be diſcuſſed by the 

Judges of the Law, and uemadmodum (a) ad queſtionem fatti (e) 9 Co. ;. a, 
non reſpondent Fudices pita ad queſtionem juris non reſpondent 10. b. _— 
uatores. And therefore if A. levies a Fine to Willram his 204, 251, 305, 

n, to have and to hold to him and his Heirs, upon this Cs. Lhe 8, 32% 
Fine the Judge can't make Queſtion for any Matter of Law; :55 b. 226. a. 
but now the Party comes and averrs Matter in Fa&; and a3. 
faith, Thar A. had two Sons named William, (b) an elder, (+) Br. Nome 
and a- younger, and his Intent was to levy the Fine to g. 18 


Mlliam the younger; this 2 Averment out of the Fine Fitz. Feoffmem 


% tHe ow mMco * 


— 


is good of this Matter of Fact, which well ſtands with J loo 10h 
e the Words of the Fine, and ſhall be tried by the Country; Hob. zu. 
and therewith agrees 47 E. 3. 16. b. But if a Man by Deed es 25: 

0 ives Goods to (d) one of the Sons of J. S. who has divers (4) Br. Done 32 
* ns, here he ſhall not averr which Son he intended; for | 
0 by Judgment in Law upon this Deed, this Gift is void for 

s the Incertainty, which can't be ſupply'd by Averment. Vide 

5 11 E. 4. 2. . So if a Man levies a Fine of the Manor of _ 


Soure, or of the Manor of Dirtleby, to two & Heredib, and 4 
in Truth there is the (e) Manor of North Soure and South (.) Kelw. 49 23 
Soure or great Dirileby and little 1 in this Caſe Iſſue 6 

0 


may be taken dehort which Manor the Conuſor intended to 
* = for that is Matter of Fa& not apparent in the Fine 
"WW whereof the Judge can't take Conuſans; but it ſtands well - 
wich the Fine, and ſhall be tried by the Jury, and there- - 
vic agree 12 H. 7.7. 26 H. g. 6. 4. 19 E. 2. Grants 93. EN 
iu but where che Words are in the Limitation of the Eſtate to Ik. F. b. b. 
Wy two (f) & beredibus, that is apparent in the Pine, and by d C. 156. ty. 
4 Judgment of Law; theſe Words & haredibus are uncertain pi, 5 hs 


and void, as it is adjudted in 22 H. 6. 15. b. Vide 19 H. 6, mens & 
73. b. 20 H. 6. 35. b. 3 25 E. 4. 6. b. and no Averment de- 2 


be, can make that good, which upon Conſideration of the 5 ap 
Deed is apparent to be void. So it a Man makes a Feoff. 181, Kelw. 15?, 
nent to one and his Heirs, no A t ean be taken that pl. 26, K 
i the Intent of the Parties at the Feoffee ſhould 1447 142. 3ButR. 


„ have but an Eſtate to him and The Heirs of his Body, Goa. . 
car ti BEN” I or 


„141, 242. 


— 


. 
- 


| 


| but it ought to be 
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Law, by | u 75 
. ed ol Releaſe barred ber of her 
ores and Of of the ſaid Word, 
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ifelf * is Caſe it was. 
Deed itfelf, aan. 
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Mich. 8 Jacobi Regis, 


A 


LY 


"ARTHUR BLACKAMORE's Caſe. 


= 4 . 


rats Anglie, &c. Precipe Leventhorp Franke 
eld Brodock in Comitatu Eſſex gencroſo, alias ite Te. 
venthorp Franke de Hatfield Brodock in Comitatu Eſſex gene- 
roſa quod reddat Arthuro Blackamore, & Johanni Whicting 
ham, 100 li. quas ers debet & inguſte detinet, returnable 
Michaelis; 7 Entry of the 2 i4s, Alias, & Plurics, was 


according 
ering þ and the Entry thereof, the Defendant (as the 
remand was named Knight, and in Eaſter Term, Anno 


8 Fac, he pur in e by che Name of Kaja ht, and ſo 
th? Bia Plaintiff inſt him: And the: Defendane im- 


parl'd til} Trinity Term following, in which Term Judgment: 


A* Original Wit was 3 in London : Jucobu Des : Tal. 98 | 


And” this Ack. Term, 5 8 Jacobi Regis a Writ of Er- 
ror was brought, and 'it was moved by Hoyghton Serjeant, 
hat the faid Original might be.amended, becauſe ahn Bun- 

the Flalntiff s Attorney, drew a Note or Title of the 


Hatfield in Cmitatu Edexmiliti, alias dict . —.5 
d» Hatfield Brodock in Comitatu Eſſex generoſo, &c. ut ſupra, 
and delivered this Note or Title to the Curſitar of London, 
and he miſtook it in hoc, that where in primo nomine he ought 
to be named Militi, 2 frimo nomine the Curſitor named 
him oo,” as he was named in the Obligation, and this 
was "the" true Cafe, as appears on the Examination of e 
Curſor, and of the ſaid Arey vgon their-Oaths, and 
4 upon 


the ſaid Original; but in the Exigeat and Pro- 


was given againſt him by Default, by the Name af Kaight: 


rit in this Form ; Logdon: Nh Franke » ater de x Ro. ha 4 J 


k,n 


* 


e eee Caſe. PAR x VIII. 
upon Vie of the Note or Title in full Caurt. And whe- 
ther this was amendable or not by this Court, the Original 

being purchaſed out of another Court, ſcil. the Chancery, 

as the Queſtion. And the Caſe was well argued at the Bar 

8 by Counſel on both Sides; and at laſt it was reſolved; per 

(2) 2 hai uh, tatam Curiam, That the Record ſhould be Ca) amended by the 
aid Curſitor, and made according to the Note or Title deli-- 

vered him by the Attorney. And for the better underſtanding 

the Law, and of the true Reaſon of the Rule of our Books 

in this and other Caſes of Amendments, 1. We muſt conſi- 

der, if in this Caſe the ſajd Original Writ was amendable 
the Common Law, or by any Statute, and by what Statute 

And it was reſolved, That an Original Writ was not a- 

mendable by the Common Law in the Caſe of a Common 

Perſon; Vide 13 E. 3, Amendment 63. which was before any 

Statute made concerning Amendments, Cc. and 16 E. 3. Va. 

riance 59. 29 E. 3. Amendment 68, But in the-King's Caſe, 

| in a Quare Impedit, where the Writ of Quart Inpedit was 
(6) Fun. Amend- (b) freſentere ton eſentare,” after Exception taken to it, and 
Ed 8 ec 2 K. before Anſwer, by the Advice of the Chancellor (out of 
*. which Court this Writ iſſued) and of the Judges of the 
King's Bench, the Writ was amended in the Chancery, and 
Teer the Defendant was put to anſwer it by Award. Vide (c] 4 H. 
dent 22. 6. 16. b. & (d) 49 A. p. 26. And where there appears in (e) 
. 20 E. 4-7. 10 H. 5. > Ga a diverſity of Opinions, Whe- 

ther there-were any | 

Feur Ian g. not? It is without Queſtion, That at the Common Law, 2 
(a) Ames 26, b Fault of Entry of a Continuance, or of an Eſſaign, which 
Ji“ was the Miſpriſion of the Court itſelf, in the Form of Entry 
5 Poſtca 162. b. was amendable by the Court; as appears by 5 Ed. 3. 25. (f) 
2 Br. Amend. here W. brought a Preqgpe againſt H. who vouched to warran- 
(68.3. 25. a ty & ho entred into the Warranty and pleaded to iſſue, a Fe- 
38 Nendm. irg fat iſſued, Gc. and the Jury was reſpited, and in the Roll 
18 it was entred, Zur inter B. & V. (which was between the Te: 
nant and the Vouchee) in ſuch a Plea, ponitur in reſpett 

where the Entry ought to be, Jur inter N. & C. quem B. vo- 

Cavit ad warrant” & qui ei war, and becauſe this Miſpriſion 

of. the Entry in the Roll was taken to be the Default of the 

Court, it was (as in the Caſe of an Eſſoign) amended by the 

Court. So in 10 E. 3. 20. 4. The Miſpriſion of the Court, 

in the Entry of an Eſſoign, was amended by the Court. 


a * 


» 


And 12 E. 3. Amendment 62. ace, which Books were before 


Fon Amend. dy Statute of Amendment. Vide (g)) .2 H. 4. 4. 4. 18 E. 3. 
men I Amendment. 56. 19 E. 3. tat. Amendment 65. And at the 
Ont Common Law, Variance in any Part of the Record of the 
Original was amendable by the Common Law, as it is 

(5) Br. Argendm. nid! in (Þ) 7 H. 6. 4. 4 So at the Common Lau the 
as 


Fo 


7 . 


2 boden 16.3. judges might amefi as well their 


ec orher Pare of ehe Record, ce, in 


Sor 74. 


any 
for 


— 
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endment at the Common Law, or 
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ame (i) Term, 
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Part VIII. ARTHUS BLACKAMORE'sCoſt, 157 


for during the Term the Record is in the Breaft of the 


ges, and not in the Roll, Vide 7 H. 6. 29. 4. l (4) 9 E. 4 th Fir, A- 
27 2K. 0.3 11. 4. b. But at the Corn Lad 22 by 
Miſpriſion lerks in another Term in the Proceſs was not — Po 
-amendable by the Court, for in another Term the Roll is 
the Reoord, and therefore by the Statute of (c) 14 E. 3.) 5 Co. 45-4 
cap. 6. (which was the firſt Ad of Amentment) it is nag. 

— by the Miſpriſion of Clerks in every Place whereſoever 
it be, no Proceſs ſhall be annulled or diſcontinued by miſta- 
ing in writing one Letter, or one Syllable too much, or too 
Hh Sr. but ſhall be haſtily amended in due Form, 
but this Statute extends only to the Amendment of the 
Miſtake of the Clerk in Proceſs to be amended in due Form, 
for Anno'15 E. 3. Amendment 58. which was the next. Yeac 
after the Statute made, in Detinue of three Writings, by O- 
miſſion of one Writing in the Continuance, all the Proceed- 
ing was diſcontinued, notwithſtanding the new Statute, ( ſc. 
14 E. z.) which gave that the P ſhould be amended, | 
2 (4) 5 E. 3. 19, l. And this Statute extends to a Writ (4) Fitz. A- 
Jodicial,'or Proceſs, as in Treſpaſs the NF prize was od de: — 
num 100. where the Record was 100. the Jury at the 


 Nif pri found 20 l. and the Writ of (e) NViß Prius was a- () Rr. Amend. 


mended by Force of this Statute, and made 100 J. accord- . Roll. 20a. 
ing to the Record 2 H. 4. 6. a. vide 45 E. 3. 19. And in Pott 72. 
44 E. 3. 18. it is obſ That a Man has often ſeen the 2ycr 251. pl. 25. 
judicial Writs amended by the Roll, but the Roll never CJ 2 ven. . 
before the ſame Caſ Y it is 3 _ was amended, vi- 
o E. 3. 16, 36. 1 15. 3 HF. 4. 8. & 11. 47 E. z. 14. * pita. Amend cr. 
7 E a — * 758 4H. 6. Fl Bur this Statute 45h bt be nee "> 
hos * to an riginal Writ, nor to a Writ which ig in the g 
Nature of an Original, for that is not included within this enn 
Word Proceſs. And therefore (g Finchden faith, in 41 E. 3. 28. Br. Faux 
14-4. if an Original Writ wants Form it is abateable, be- Line . 
cauſe an Original is made in one Place, and pleadable in an- | 
other, and by Conſequence can't be amended ; otherwiſe it g Br. Amend. 
is of a Writ Judicial, Vide 11 H. 4. 70. 4. ( A Protection 101.- Poſtea 
ſhall not be amended in the Common Pleas, becauſe made 1555; 2 Role 


in another Court. So it is held in 4 H. 6. 4.4. Every Ori- dien 35. Br. Mit- 


pinal- Writ ſhall abate for want of Form (as if the Wife i 


be named before (i) the Huſband )as well as if it wants Matter, Variance 45. 


without any Amendment : But a Judicial Writ ſhall not 4. 2 oy 


bate for want of Form, if it has ſufficient Matter, () 3 H. 4. 2 Keen. Br. 

4 4. An Original, or that which is in * G e pot. Br. 
an Original, ſhall not be amended, and therewith agree Br. Se Reis. | 
29 E. 3. Amendment 68. in Wegam's Caſe, 22 E. 4. 47. vide 14. | 
62, 67 37. 4, So in (1).46 E. 3. Amendment 53. ina Writ % Nr Miſooſm. 

of Entry Aug «ſenſu Capituli brought by an Abbot againſt R. 2. Fir. Va- 
who plea: Non d1mifit, &. & de hoc ont ſe Yer & 66 RS , 3 


editF R. fmiliter ; where it ſhould be, & pred utter, 
and the Jury was diſcharged, and it was not amended, tor it was 


— 


ARTHUR BLACKAMORE's Caſe. Pax T VIII. 


not within the Statute which gave, that Proceſs ſhould be 
amended in due Form, therefore the Parties re- 
pleaded: And it is to be known, That this Word (Proceſs) 
which is the only Word in this Statute which is to be 
amended, is taken in Law in two Significations, in one 
largely, and in the other ſtrictiy; and in the Senſe it is 
taken for all the Proceedings in all Real and Perſonal Actions, 
and in all Criminal and Common Pleas: & wage deriva- 
in 4 procedendo ab originali nfque ad finem. Vide Briilon 138. 
And in this Senſe jt is taken in the Regiſter Original 128; 4. 
in the Writ-De emtimuando froceſſuns poſt mortem Capitalis 
Fufttc in a Writ of Oyer and Ferminer, within which Words 
_ (Proceſſws)) as it there appears, is included not only the 7 * 
cial Proceſs, but alſo the Commiſſions, Inditments, Rofts, e 
alis memorands: And in alio ſenſu, this Word (Procſſur) is 
taken more ſtrictly, 2 the Proceeding after the Original 
out of the Plea-RolF before Judgment, and that appears in 


Ox. x. 22. f. the Writ of Error in the Regiſter 216. and (4) EN. B. the 
24 


Words of which are, Quis in recordo & proceſſu, ac etiam in 
redditzone Judicii, c. where recordum contains the Plea-Roll, 
Proceſſus all the Proceeding out of it till the Judgment. See 
the Writ of Certiorari in the Negiſfer 167. 4. And in this 


Senſe, in all Actions 2 and mixt, and not in Pleas 
of the Crown, is Mead & of 14 E. 3. to be intended. And 


(3) Auen 157% a, this appears by the ſaid Book in (b) 46 E. 3. Amendment 53. 


Ce) Br. Suva (c) Qui nden a Trin retornable Ouind Mi 


ment 110. 


for che ſon was in the 1 and __ it was 
not amen an E. 3. 19.4. b. in Treſpas, Diſtreſs iſſued 
— Sor Han cd Rot was, 
de unden Trin ad Quinden Hillar and at Quindens Aſich it 
was 1 * to Iſſue, and found for the Pl. and the Def. ſhew- 
ed this Matter in arreſt of Judgm, and the Juſtices wquld not 
amend the Roll (which there is called the ow av but a- 
warded the Parties to replead. But in 18 E. 3. Amendment 56. 
the Miſtake was in the Entry of the Eſſoign, which was our 
of the Record or Plea-Roll, and that was Part of the Pro- 
ceſs, i, proce:ding amendable by the faid Act; and that * 
pears more fully after, But upon this Stat. there was a diverſi , 
ty ok Opinions in divers Points, ſc. If the Juſtices before 
whom the Plea ſhould be depending by Ad journment, Error, 
or otherwiſe (Vide 17 A. p. 2.) mould have Power to a- 


mend the Miſtake of the Clerk in Proceſs in Writing # Let- - 


ter or Syllable, Cc. alſo, if they might amend it av well af. 
ter Jud ment as before; and theſe Doubts were explained 
on declared by the Stat. of ꝙ H. 5. c. 4. & pH: 6c. 30 to ex- 


trend to all the Juſtices, and as well after as before ſudgm. 


(s) Firz. A- 
mendmcnt 15. 
Br. Amendm. 


And. alſo a great Doubt was conceiy d on theſe Words; Withg N 
4 Letter or Hlable gen much or 400 little, if a Word might be a- 
2, mended; and (d) 40 E. 3. 34. b. Belknap ſaith, That gs” 
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of 14 B. 3. cep. 6. that a (a) Letter or Syllable too much or too) Br. Amend- 


little in a Word may be amended, but where there wants won © 18 Fire 


itis no Word, ord fail it may be a- 
mended as well as if it failed but of 2 Letter, or of a Sylla- 
ble, for there is no more Difference in the one Caſe than in 


the other. And 39 E. 5 21. 8. the Queſtion alſo was, if a 
Word might be by the Stature of 14 E. 3. and 

there T borp faid, That it ſhalt be amended by the Statute, 

for we were in doubt of it; and. becauſe there 

was drverſity of the Sirname in a Writ, it was brought for 

the ſame Cauſe into a Parliament; and the Lords who made 

the Statute ſaid, Their Meani that in all theſe 

Cafes the Proceſs ſhould be amended. More, where it is ſaid 

in 40 E. 3, 34 b. That the Juſtices went to Counſel ; it ap- 

pears by 39 E. 3. 21. 4, that they went to the Parliament 

to know he Opinion of thoſe who made the Law, 11 H. 4. 

70. 4. Ina Precipe the Original was, Mich. de T. and the ; 
mean Proceſs was, Mich, T. and (c) (d-) omitted, and a Pro- () a Roll. 329. | 
teftion was caſt by the Name of T. and the Meſne Proceſs Antc2 0574: Br 
was amended by the Statute of 14 E. 3. and that a Word Br. Miſnomer . 
ſhall be amended, within theſe Words Letter or Syllable, 22. Piz. va- 
and eo potiut, becauſe (de) is a Word and Syllable alſo; but ci: 


riance 45. Br. 
the Protection was not amended, becauſe it was made in an- Amendm. 101. 


other Court. 7 H. 6. 45. it ſeems that a (d) Title ſhall begehen, 1506. b. 

amended within theſe Words, Letter or Syllable. To take br Amendm. 34 

away all which Doubts, and to enlarge the Power of the Jus 

tices in Amendments, the Statute of 8 H. 6, cap. 12. was 

made, and that ſtands upon two general Parts, ſc. 1. Againſt 

corrupting and falſifying of Records, by raſing, interlining, 

Cc. which Clauſe doth not concern the Caſe in Queſtion. 

2. Againſt the Miſtake of Clerks (by Force of which the A- 

U "oy 22 2 the Myon; :- agps 4 
nch are, And. ng's es of the Courts, and. 

Places in which any Record, Proce 4% % Ples, Warrant 


f Attorney, Writ, (Original, or Judicial, for ſo the Statute 
peaks in the firſt Clauſe) Fannci, or Return, which = 
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ES : | 
_ Proceſs, this Ac of (5) 8 H. 6. is of far greater Extent, 

2 for it extends to Proceſs, and to ſeyen other Th 

1. To any Record. 2. Word. 4. 


that the Power of the 4 


Pannel and Return: As. to the fitſt, they have 


the Compuſing of the Writ, and that the Clerk cane 
e £ bt 1 1 vs | 
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: HUR BLACK AMORE's Caſe. Parr VIII. 
the Tine oY be, ſhall have Power to examine ſuch Record, 


. 
- 


© Pracefs, Ward, Plea, Warrant of Attorney, Writ, Pannel and 
""Retwrn by them, or by their Clerks, and to reform and amend in 
ef the 
_ © thaF 16 them, in their . | 

. the Glen in ſuch Records, Proceſs, Word, Plea, Warrant of Ai- 
„ torney, Writ, Pannel, and Return, &c. So that_by 


ent of ſuch Records and Proceſſes, all 
ſeemeth to be the Miſprifon of 


Pod be Clerk, no F. (ball b ſed, Tal 
Sre fron of t , % Judgment, [ball be reverſed, or annulled. 
Ne 123. Where 2 1 28 14 E. 3. ſpeaks only of 


ings, ſcilicet, 
4 To « Was n and Joa a3 appears 

ttorney. o a Writ Origins icial, as appears 
by the len Branch of the Act. 6, Pannel. 7. Return. So 
aces as to Amendment, is by this 
Statute greatly enlarged. Alſo, 1. This Statute gives them 
Power of 'F Examination. 2. Of Reformation and Amend- 
ment. 3. The Statute expreſſes the Matter which they ſhall 
reform and amend; oe all that which to them, in their 
Diſcretion, ſeems to be the Miſpriſion of the Clerk in ſuch 
Records, Proceſs, Word, Plea, Warrant of Attorney, Writ, 
ower to 
examine ſuch Records, Proceſs, Oc. in two Manners: 1. By 


_ thenſelyes. 2. By their Clerks, As to the Power of Re- 
formation and Amendment, they have Power only to do it 


in Affirmance of the Judgments of ſuch Records, and Pro- 
ceſſes ; but although their Power be thus enlarged, yet the 
Miſprifion' of the Clerk (as it was in the AQ of 14 E. 2.) 
is only to be amended.. And becauſe there appears prima 


| facie, great incertainty in our Books concerning Amend- 


ments (whereas in Truth there are not any more certain 
Rules in the Law, if they are well obſerved and underſtood, 


than in Cafe of Amendment) it will be neceſſary. briefly to 
|  eollef them out of the Books at large, touching the Con- 


ſtruction of this Statute. And becauſe this principal Caſe 
Was of the Amendment of an Original; 2. It ſhall be ſhew- 
ed in what Cafes the Miſpriſion of the Clerk in Original 


Writs, ſhall be amended within, this Statute, and in what 


not. Every Original Writ flands upon two Parts, one 
2 an Artificial Form, according to the Regiſter, and 

the (c) Clerk ought ex Officio to po is Know- 
ledge and Skill, without any Inſtruction of che Party: 


The other upon the true Inſtruction by the Party, of 


the Truth and Particulatity ok his Caſe, requiſit to 
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do without the Party: So that an Original Writ may de | 
vitious, by Miſpriſion either of the Clerk, or of the Party: 4 
By Miſprifion of the Clexk in 5 Manners : 1. By milaking  - 
the legal Form; 2. By miſtaking of one Word whack . $28 
not any Latin for another; 3. By Omiſſion or Addition of 
Words; 4. By miſtaking the Record, Speciality, Writing, | 
Copy, Inſtruction, Note or Titling of the Wrir delivered 8 
to the (a) Clerk, or taken by the Clerk for framing the (a) cr El. 2? 
Writ; 5. By Miſpriſion of the Clerk, or Officer, in _negli» 7 
gent keepipg, or voluntary defacing, &. of a Record, Ce. 
And becauſe the Caſe of Amendment in the Caſe at Barr 
was not for any Miſpriſion of the Bond on which the Writ 
was grounded (for he has purſued it in all) in which Bond 
the Defendant was named Generoſus, as he was in the Writ, 
But the Mifpriſion of the Clerk of the Chancery was in 
this, that he did not purſue the Note or Inſtruction in 
Writing delivered him, ſc. to name. the Defendant Knight 
in primo nomine becauſe after the making of the Bond, he was 
made Knight: This Differ. is firſt to be obſerved, That if the - 
original Writ wants legal Form, it is ſuch a ( Miſpriſion (4) cr. El. wo. 
which is not amendable by this AQ, for the Officers and 5 © a. b. 
Clerks of the Chancery are bound by the Duty of their 
Offices to have Skill and Knowledge in the true Form of (+) 3 co. 38. a. 
Original Writs (which are the (c) Foundations upon Pe f N. & 
which the whole Law depends) and therefore if Want orf 
Form of Original Writs ſhall be neglected, 1 
the Mother of Error and Barbarouſneſs, will follow, and 
in the End all will be involved in Confuſion, in Subver- 
ſion of. the antient Law of the Land, for in this Caſe it is 
true that forma dat eſſe, and therefore it was never the I 
Meaning of the Makers of the Ad within theſe general * 
Words, (Miſpriſion of the Clerk in Original Writ) to (d) (H c. El 1 
extend it to Miſpriſion of the Form of the Original Writ, . 
which would introduce ſo great Inconvenience; and there- 
wich agrees a Notable Judgment; in 22 E. 4. 21. b. & 22. 4. 
in Elis. Hailey's Caſe, where a Writ of Debt was brought 
_ againſt Executors for a Debt due by the Teſtator in the (e) (e) Br. Amendn. 
Debet & Detintt, where by the Form of the Regiſter it ought 7% H. . 
to be in the Detinet only, and there it is reſolved by the 17 b 
vl It, at an runes 1 Nees * 
ifference is taken and reſolved, between () igence; #2 Cr. El. 2707, 
and Ignofance of the Clerk; for Negligence, that is the - "M0 
Overſight of the Clerk in miſtaking, as if he has the Bond 
or a Copy of the Bond, and doth not follow it, (g (5) c BL 993 
the miſtaking, that is Overſight and Negligefice in this 58, 435 
Caſe, and in all like "Caſes, ſhall be amended by the 
Statute of 8 H. 6. But ( Ignorance, er not knowing, (+) O. A. % 
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the legal Form, and Courſe of the Original, is not a Miſ- 

deere e 
©3 A 2 r 
Lenke haber, — hebet, theſe Me ; 

| Faults ef Form, and therefore are not amendable by this 
Act. And for the firſt Part of this Difference, as to the * 

Copy of the Bond, it is held, in 38 H. 6. 4. 4. That where 

the Clerks of the Chancery uſe to take Titling of the Mat- 
ter which the arty ſhe 


A 
- 
: 
| 85 
4 
4 


De. Son, d .omits 
Br. Amen dm. 56 and wall teſtify 
(c) 8 H. 6. cap. Pleas, ; 
* 22 E. 
| to the Cafe | 
@ eg Amend, it is not amendable, 
4 Br. Brie 


11. pon 
fince this Stat. of (e) 8 H. 6. 
ganal Writ ſhall not be amended, 
| orm, and is to be imputed. to the 
; 1 Ignorance of the Clerk, g AH. 7. 16. b. as (F) bos breve, for 
* 333- 2-Sand. 39. bog breue : And the Common Law is curious in ahſerving 
the Form of the Regifer, and therefore it is adjudged in 
6 E. g. 36. b. 37-8. That where a Treſpaſs done by divers 
is joint or ſeveral, at the Will of the Pl. yer in an AQion 
againſt Job» Guardian of the Hoſpital of B. and Brother 
Rob. L. and Brother Rich. E inas much as this Default of 
the Clerk for Want of Form, that theſe Brethren are not 
named rers, as it ought to be by the Form of the 
Negiſter, the Writ ſhall abate againſt all, altho the Guardian 
be well named. But in Treſpaſs againſt tuo, Miſnoſmer of one 
of the Def. ſhall mot abate the whole Writ, but it ſhall ſtand 
2 the other who is well named; for there Herle took 
Difference, uhen the Writ abates by the Plea of the one 
. a for Want of Form, altho' the others have pleaded to Iſſue, 
—- the Writ ſhall .abate again all; but altho' one may abate 
3 the Writ for Matter in Fact, as by Reaſon of the Miſpriſion 
. ef his Name, nevertheleſs the Writ ſhall ſtand againſt the 
- bam: 8 24 7.5, 6. — 31. 7 2 — 
4. 2. 11 4. 25. 42 A. P. 14. 27 A. p. 48. 9 H. 6. 36. 
= E. 3. Brief 670. 124. e -ny H.8, 26. b. Flew. 
Com. in Aſſiſe of Freſh. Force... a Nene 
But as ad Manner of Miſpriſion in negligent writing 


921 2 


2ST frpss gpz SFggrgag es ge 


G of a Word which "a Wha _ are, 1 tee 
4 n as (g) imaginavi, or dmaginarus eff, it amended, as t 
Rs OE Od ERIN S madradiogsd-iag £6. I Ka 

MAE T4. as. Bendloes Serjeant reports, That where in a Writ of keep 


) 5 Co. 45. b. . « $ 
Le 5-1And- Fiel the Writ was «ve, (h) for ais, it was amended. 
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is not amendabie as the Addition, or Omiſſion of (c) De- (e) 5 Co. 35. b. 


ninet, as appears in 11 H. 6. 14. 6. b. or the Addition of de- 
bet, as appears in 22 E. 4. 21. b. 22. 8. 

As to che fourth Manner of Miſpriſion, fc. of the Record 
or Speciality, Gr. Vide 21 H. 6. 8. 22 H. 6. 43. 37 H. 6. 34. 
19 H. G. Amentdment y. 8 E. g. 4. | 

As to the fifth Manner of Miſpriſion, in Negligence of a 
Clerk or Officer, not in 8 Gr. but in negligent 
keeping of the Records, or in voluntary defacing of them, 
whereby the Record becomes imperfect, or erroneous, in 
Trinit. 24 Eliz. the Caſe was, that Henry Fitz-allein late Earl 


of (d) Arundel, in the Reign of Queen Mary fuffered a com- () 1 And. 2. 


mon Recovery of divers Manors, and of Lands and Tene- 


ments in the County of Suſſex, and the original Writ upon 
which the Recovery was had, bein greater and broader 
than the other Writs of the fame F ile, by the Negligence 
of the Officer by continual handling of it, a great Part of 
this Writ, which was more ſpacious than the reſt was ob- 
literate, and worn our, ſo that but one Letter of many of 
the Names of divers of the ſaid Manors could be perceived 
but the Names of the Manors were truly recited as rell 
in the Count (which always briefly recites the Writ) as in 
the Hubert faciat einm: and whether this Original was 
amen or not, was a great Queſtion between F. Hor 
Earl of Aru 


Arundel, and the Lord Lumley, to whom the ſaid Henry Earl 
of Arundel had conveyed divers of the ſaid Manors, c. And 
to reſolve this Queſtion, Sir Chriſtopher Mray Chief Juſtice of 
England, Sir Ed. Anderſen, Ch. Juſtice of the Com. Pleas 
Sir Roger Mantwood, Chief Baron of the Exchequer, and ill 
the Juſtices of England, aſſembled themſelves together. Anil 
it was reſolved by them all una voce, That the Original 
Writ ſhould be amended according to the other Parts df 
the Record, ſcil. the Count, and the Habere yu ſerfinam ; 
and that this Miſpriſion and Negligence of the Clerk in 
keeping of the original Writ ſhould be amended by this 
ſtature of 8 H. 6. for here doth not appear any Want af 
Knowledge in the Clerk, but Miſpriſion and Negligence in 
keeping of the Writ, which is a Miſpriſion within the you 
3 2 


ndel, Couſin and Heir of the faid Henry Earl ok 


, = >. 
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and Meaning of the Act; and. eo potivs in this Caſe, be- 
cCauſe it was in a common Recovery ſuffered by Aſſent of 
the Parties for Aſſurance of Lands. And although it is e- 
d, That H any: Record, or Parcel thereof, Writ, Re- 
turn, Proceſs, or Warrant of Attorney in the King's 
c. 199. Courts, Gr. are voluntarily (e) ſtoln, carried away, wit 
1K. 14 22/2, drawn, ot avoided by any Clerk, that it ſhall be Felony, 
73: Nang: PL. that doth not prove, That if the original Writ, or other 
Tull. 266, Palt- Part of the Record be voluntarily ſtolen, c. that it can't 
be ſupplied and. amended by the other Parts of the Record: 
Far it was reſolved that in both Caſes, as well where the 
Record becomes imperfet and*erroneous' by voluntary Of- 
fence of the Clerk, as by - his. careleſs Negligence that it 
- ſhould be amended, for all is Within this general. Word 
 Miſprifion of the Clerk, But if ſuch Fart of the Record 
which is ſo ſtolen, Cc. or which: appears not, can't be ſup- 
plied by the other Pants of the Record, nor —— Ex- 
 emplification 2 Record, then it can't be amend- 
ed and vide the firſt Clauſe of this Act of 8 H. 6. gives Re- 
ng others, where any Subſtraction or Dicminu- 
econ; Proceſs, Warrant of Attorney, O- 
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Jac. as appears by the Order and 
Keule of the Court following. * 
6 8 ee; WS. Mich. 8 Jacobi Regis: 


leut in Car bir in Ollab Santi Hil. 


nuper Regina A 


* ＋ Lincoln ff fine 


larii, Anno Regni Dom Eliz 
Robertum Tyrwhite Militem G al' Quer & Edmund 
Dighton, 8 & i defore de Maneriis de Magna 
Starton, Furvs Sturton, & a in Cm prad; Quas conftat 
Es ſuper wifu pedis ejuflen Finis,/ qual per humiditatem acris, 
& pluviam ſuper illam de ſcendem idem pes Flnis adeo oblite- 
retus eff, & multæ lince- ejuſdem totalit delſte, ita ut legi 
i non poſſunt ; tamen per Breve de Chventione, & Dedimus po- 
PR © Feftaters. de cognitione-inde capiend ac per concordiam & noiam 
Ss yuſidew Fiat: ſatis liquet & -apperet que fuerunt verbs in ei. 
Y = = prinis: ſeript*, Ideo ordinat oft, quod pred? pes Finis 
tum Proclam ſuperinde indor ſat' per Chiragrapbar de novo re- 
ſeribatur, ta quod concord cm pred? Brevi de Convent, De- 
dimut poteflatem, Concordia, & ut ejuſd Finis, & cum alits 
Proclam indor ſat ſuper pedes Hnium euſd Term Et quod 
fret pes Fints fie oblitemat a filac' inde abſtrebatur, Et pred. 
Pes Finis ſe de nova'reſeript in loco e ju ſdem affiletur. _ 


Aud this briefly halVfuffice for Amend. of the Mifp, of the 
Querk in an Origin War. And as to the Caſe at Bar, the 
EEE CEE ²˙ A —˙ IEEE Rule 
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Rule of the Court was in theſe Words: Crompton, Gedina- 
tum iff per Cur” hic ſuper auditu Concilis utrinſque artis of eg. | 
aminatione Clerjci ar London & attornat' | Quer ſuper 
Sacraments ſua in Cu hic, quod her addatio (Generoſo) nos 
mini Defend in parte Brevis original” de. dehito 100 li. 


ori 
7 ARES. th affilat" 8 hic men ſe 3 anno 
gnt Regis nunc ſeptimo, & omnes miſpriſnes in Recordo & 
proce _ equſa” placili ande 8 & fiant 
(Militi) ſecundum inſtructiones in . pris deliberat' fref* 
Cnfftar* viz. prad Breve Originale fer prafat Cirfftar' & 
| Recordum, & 1 ꝑpræd per Philizar A ͤ „ 
The next Word in the Ad of (a) 8 H. 6. is (Record) () H. « 
and the firſt Part of the Record is the Count; and briefly db 12. 
a _ which wanrs 1 hall not be amended in 3 | 
another lerm, as appears (b) 7 H. 6. 26. 4. (c) 35H. 6. 37. b. () Fitz. Coun 
wr Age 6. 1. 4. (e) 7 Ed. 4. 26. b. Fa 5. 7 — 
Fl . 6. 2. 4. Vide 38 H. 6. 33. and 20 H.8. Br. Amenim 
— the King's 8 8 P . 8 
ut it is enacted by the Statute of (g) 36. E. 3. cab. 15. 55 5 Fir 
That by the ancient Forms and $2.29 0 Plaades: yy * | 
no Man be prejudiced, ſo that the Matter of the Action n court 
be fully ſhewed in the Declaration and in the Writ. Vide (e) Br. Count 53. 
Eveleigh's Caſe, 13 Eliz. Dyer 299. by the Stat. of 36 E. 3, n. ame 
c. 15. the Declaration having Subſtance ſhall (h) not abate % 19 Cob. 
for Form. Vide 28 H. 6. 8. 4. In a Writ brought by John 4 --+, 

\ Gargrave againſt Tho. Beamond on a Bond, and the Bond Dyer 99 vl 32 | 
was, Noverint, c. me Tho. Beamond, tenert, &c. Jo. Gere 55 ed. 
grave (without Addition) and the Writ was, Fræcpe, Ec. Bulttr. 2, „. 
quod reddat Joh. Gargrave (i) Armig. with Addition and it Taken: 
was moved, that it might be amended by the Stat. for it is the ment 37. Br. 
Miſprifion of the Clerk: But it was adjudged, That the Writ Plz. riet 185. 
ſhould abate for this Variance and ſhou d not be amended, Br. Brief 28. * 
as it ſhou'd if it was on the Def. Part; For where the Sur- gc. 23 * 
pluſage is on the PI's Part, as well in the Writ as in the 
Count, a Man cannot amend his own Count. And this 
Judgm. was after the ſaid Stat. of (t) 8 H. 6. which proves (#)8 H. « 
that the ſaid firſt Clauſe of this very Act, which ſpeaks of ®* * *% 
Addition or Diminution, &. extends only to Corruption, © 2 
and Miſdemeanor in Addition or Diminution and in vi- 
ciating of a Record, and not where it is done in rei vers 
tate, altho' it be by Miſpriſon. Vile 4 E. 4. 16 b. () A Space (h re Atitnds - 
in the Declaration for the Place where the Obligation was Tent 49% Bt. | 

made, was not amendable in another Term. And this which kc. brief 458. 

has been ſaid of the Count ſhall ſuffice, Other Parts of the Þ*; Count 64 

Record are, Plea in Bar, Replication, Gr, and regulazly 20H. 648 . 

Marter of Subſtance in them, and eſpecially Mirters of FEN Amen 

ſhall not be amended in another Term, as Omiſſion of A- wn 28. 

verment, Et hoc parat eft verificare, Ec. for in ſome Caſes as 

in Avowry, Cc. it is not of Neceſſity, but Colour which is of 

Courſe, and in-which chere is * Miſpriſion of che Clerk, _ | 
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5 9 > mended" by the (#) Paper Book of the Office, for it was the 


es 12 b. 27 H. 8. 1. | | 
E) Br. Amend- = < * — 4 ſha ” be F e he Record, 
D Br, Amend. 2 B. 4 21 H. 7. 41. but that is the expreſs 
g _ Proriſthn ok the ſaid Salus of 8 H. 6. for it NE the AQ of 
Judge, which was not amendable by the faid Branch of 
as ar mall be faid after. A Thing apparent to be a 
priſion, which the () Clerk of Courſe ought to have 
added, without any Inſtruction of the Party, altho* it be 
in a material Point, ſhall be amended in another Term. As 
'in Debt brought, the Def. pleads nil debet, & de hoc ponit 
Ar Jae. $87. fe ſuper Patriam, G fred Defendens fimiliter ; where it (2) 


adm 6, Br. 43. 4. b. I. 11 H. 7. 2. 4. b. (d) 20 H. 6. 18. 4. (e) 


N 
2 Cr. Car. 38. —— 


: 


otight'to be, & pre rerent fmiliter, it ſhall be amende 
by this Act of 2 KF: H. 7. 2. acc. which Caſe was not 
amendable by the Ack of 14 E. 3. as appears by the Book 
in 46 E. 3. before, for the firſt Act ſpeaks only of Proceſs, 
and this Ac ſpeaks of the Record and Plea. So in an Adion 
| knw againſt Sir Rog. Townſend, he pleaded in Bar, and 
concluded, which Matter pred Johan is ready to averr, where 
it ſhould be Rogerus, and it was amended by the Advice 
of all the Juſtices; as it is reported in 11 H. 7. 25. 4. And 
ds to the Writ of V/ 7 5 it is to be known, t the 
Priſion of the Clerk of the Treaſury, who writes it, is 
alls therein amendable by this Statute, and to be made 
according to the Record, but with this Caution, ſcil. That 
the Record. of — of 3 have ſufficient Matter in it either 
expreſſed or implied to give Authority to the Juſtites of 
Ni privs to try the Iſſue; for they can't oh any Iſſue by 
Force of the Stats. made thereof, without Authority given to 
them by Writ of Wig privs, and fo it is adjudg d in 11 H. 6. 
| 11. 4. b. in Debt againſt J. S. Husbandman Iſſue was 540 
wer i he was Husbandm, die impetrati Brevis ; and the Writ o 
; = Prius was, whether he were Husbandm. (omitring theſe 
0 


(6) Firz. A- rds, die () impetrationts Brevis,) which was the material 
Se Arend. 5. Point of. the les but the Roll was well, and the Jury paſe 
Salk 4s, 4 ſed for the Pl. and found that the Def. was Husbandman 


die Impetrationis Brevis, and the Writ of Niff prius could 
not be amended by the Star. of 8 N. 6. becauſe rhe Juſtices of 
Nigprius have no Power to try the Iſſue contained in the Re- 
cord, becauſe di⸗ 5 Brevis was omitted in the Ni prius; 
And if the Juſtices of Mi pris had taken the Verdict according 
2 to the Iſſue in the Writ of Ni/ privs that he was Husbandm. 
_*_ "generally; without ſaying die inpetrat Brevis, it had been 
| contrary to the Roll; wherefore it was awarded, That the 
TDleigääf ſovld fue a Venire facies de novo. But 9 Elis. 
(x Rolls 202.) Dyer 260, 261. i pariiiione fac by Wotton againſt” (i) 
pyer 260, . Anthony Cook and Temple, who appeared, and Temple 
Car. 34, 278+ 2 Brownl. 47, 3 Bulltr. 161. Yely. 109. Cr. Eliz. 776. Palm. 324. Moor 681. 
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confelled the Partition, and Judgm. given accordingly. ſed ceſ- __ 
5 Cook conveyed Title in ſeveralty, and traverſed the 

uppoſal of the Writ and Count by abſque bee, the Pl. main- 
tained the Writ and Count, & hoc petit quod inquiratur- per 
Patriam, G. pred Anthonius ſmiliter, ideo 12, &c. And in the 
Record of Vi prius the Ifſue was well recited and no Part 
of it omitted; But where the Pl. concluded, & hoc petit quod — | 
inquiratur per Patriam, by the Negligence of the Clerk of the MTS 
Treaſury, the Writ of Njf prius was, & fred' fimiliter, o- 1 
mitting this Word Anthoniis in the Cloſe, and. joyning of | $| 
the Iſlue, And farther, the Jury entred in the Record of Nif ; 
22 was, Inter Wotton Pl. and Cook and Temple Def. where . 
emple had made a Confeſſion of the Partition before, and 15 
ſo a Stranger to the Iſſue: But the Record which warranted 
it was well enough ; And notwithſtanding theſe Faults and 
Miſpriſions, the Iſſue was tried at Viſ prius, and afterw. by 
the Rule of the Court of Com. P the Verdict was well 
taken, and the ſaid Miſpriſions were amended ; for ſufficient 


Authority was given by the Writ of Ni prius (which is but = f 
the Tranſcript of the Record) to try the Iſſue, and to take rh 
the Verdict. If a Man declare of Damages ob 100 li. and Ne ſe 


the Record of Nip prius is 100 1. and the jury give Damages ſn | 
20 li. the (a) Ni A ſhall be amended Joy -4 mage: . "as 
according to the Roll; for it is the Miſpriſion of the ace ag 
Clerk, which doth not change the Iſſue; Vide 11 Hen. 7. 2 
Lb. 10 H. 7.25. 4. b. and ſo was it adjudged in a H een 95 
6. 4. Vide 39 E. 3. Br. 105. (b) 7 E. 4. 15. vide after, wh 63. 
Miſpriſion 75 the Clerk in the Entry of the Verdict t Ci na 
judgment, which are other Parts of the Record, ſhall be 51. br. Amend- 
amended. As to (Word) that has been explained before. 7077 231. 

As to this Word (Plea) that has been explained before p. N. C. 4 
in the Word (Record) which includes it. RN 
As to (c) (Warrant of Attorney) See * 23 Hen. 8. Amend - in medio. 24 H. d. 
ment 85. 24 Hen. 8. Amendment 47. 2 Ma. Dyer (d) 105. br. Amendment. 
2 Elia. Dyer (e) 180. 5 Eliz. Dyer (F) 225. 6 Eliz. Dyer 4) Dyer wy; 
(s) 231. But when no Warrant of Attorney is put in, it is 5% Res 
not remedied by this Act. As to Pannel and Return, in what Rep. 14. 
(es re of them 3 * amended TINS this f Dyer e 
tatute. Vide (b) 2 E. 4. J. 4. b. 9 E. 4. 14. 4. 33 H. 6. 42. . unn. 
after the Sec is removed or on EN 7 4 r gte N 

H. 7. 14. 12 H.. 19. But no Return is not by this Stat. 28 Eliz. cap. 1. 
. 400 is to be ki Has a6 That (i) thoſe Things which ern : 
are amendable before the Writ of Error brought, are amend- 7 © WEW 
able after the Writ brought ; and if the (4) inferior Court on vl. 58. 
doth not amend them, the ſuperior Court may amend them. — 

It is neceſſary now to ſhew two Things, 1. What Things 205 
are not amendable by this A& of 8 H. 6. 2. How many . 
them, not remedied by this Act, are remedied by other Stat. 3 Amend. 4. 
W to the 1ſt, This Act of 8 II. 6. c. 12. nor the Act of 8H. "4 2 Rolls Rep. 
6. c. 15. do not extend to 14 Miſpriſions. 1. They do not ex- (+) » Rolls Reps · 
tend to Want of an Orig: but to Miſpriſion oft eiks, as 5 _ 


18, 5 C. 2. e. . 1 


* rn 
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-* "ix aforefaid in an Original, 2. They do not extend to Mic. 
09 C. . . "prifion of (a) Form in the Original, either Falſe Latin, or 
A Variance from the Regiſter. 3. They do not extend to a 
matetial Variance betwixr the Original and the Count. 4. 
hey do not extend to Inſuffictent Trial, ſcil. when the Venue 

/is miſtaken; but Miſpriſion of the Clerk in the Entry of the 

Ar Verdict mall be amended in another Term, according 
as to the Note fund by the Jurors: ſo was it adjudged in 
Rewlin's'Caſe, in the 41h Part of my Reports 29 & 30 Eliz, 

$246. „ They do not extend to'a Jury returned by the Co- 

- _ roners, where the Sheriff 7 to return it, or e contra. Vide 
denn Caſe, in the 5th Fart of my Reports, fol. 36. b. Vide 

| 21 &'22"Eliz. Dyer 367. 6. They do not extend to a Trial 
cc) ; ca u. b. Where no Return is endorſed on the Venire facies, (c) Rows. 
„* lands Caſe, in the 5th Part of my Reports Mich. 35 & 36 Eli. 
Fol. 41. b. 7. They do not extend to a Trial, where one ap- 

rs who was not returned on the Venzre faciat. The Coun- 

- refs of Rutland's Coſe, in the 5th Part of my Reports, fol. 42. 

| 8. They do not extend to a Return of the Yenire facies with- 
* Palm. 17, out the *Name of the Sheriff. 9. They do not extend to a 
—— Jeofail, Want of Colour, inſufficient Pleading, or to any o- 

x Geo. * ther Default of the Party, or of his Counſe). 27 H. 6. 10. 
has: © 18 E. 4. 15 20 E. 4. 6. 11 H. 6. 28. For the Statute extends 

only to Mifpriſion of Clerks. 10. For the ſame Reaſon they 

— 2 do not extend to any Error or Miſpriſſon of the Judges in 

em paſt.” 2 K. 3. 11. 9 E. 4. 3. Vide 30 H. 6. i. But 
prifion of rhe Clerk in the Entry of the Judgment of a 
C4) 2 Roll. Rep. which is apparent, (d) and not of Necellity, is amend- 
999% . alc the Miſprifon of the ſumming of che Arcerages before 
708 and pending the Writ ot Annuity, all be amended, 35 H8. 


. 


Dyer 55. 11. They do not extend to that, where the Juſtice 

of Wut takes the Verdict , 7þ ſum diem in Bank, 1 Ma. 
Dyer 07.0 33H. 6. 25, 12. The} do not extend ro Want 
n of Warrant of Attorney. 13. This Statute nor the Statute of 
| # - 25 H.. cap. 30. do not extend to help any of the Imper- 
feckions or Mifpriſions, where a Verdict is given on an Ie 
uc 6 b. joined betwixt the Demandant and the () Vonchee, or the 
1 ade . Tenant and the Vouchee. as it was reſolved Mich, 1 & 2 Phil. 
„ Mar. Bendloc. But if any Error in Law be in the Judg- 
Beni. zr. Bent, ment, as idee in mi ſrricardia, for pro capiatur, or e contra, 
in Kelw, 207. b. or the like; that is not amendable in another Term, as it 
pl. J. Hob. 281. has been oftentimes adjudged. 14. Nor do they extend to an 
* Ne cap. 2. Appeal, nor to Pleas of the Crown, nor to any Proceeding 
; upon them, for of are excepred, nor to the Amendment ot 
any Exigent, to make any one to be outlawed, Cc. 20 HF. 6, 
18. 7 E. 4 16. 22 E. 4. 7. 38 H. 6. 3. 21 H. 7. 34. Yue 
=” 2 Now Miſpriſions not remedied, neither by the 
Statute of 32 H. g. cap. 30. nor by the Statute of 18 El. c. 14. 
7. All the ſaid Mifprifions not remedied by the ſaid Statute 

of 8 H. 6. remain yet not remedied by any Law or Statue 


_ -whereno Verdict is given upon Iſſue joined; As if Judgment 


| i Ltd N 
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be given upon Confeſſion, Demurrer, Nihil dicit, non ſum in- 

ormatus, or otherwiſe than by Verdict of twelve Men upon 

flue joined. 2. When a Verdict upon Iſſue tried is given, 

ten Miſpriſions are not remedied by the Statures of 32 H. 6. 

18 Elis. or any other Statute, but yet remain not amend- 

able. 1 Miterial Variance: betwixt the Original and the 

Count, as it is reſolved in gry Caſe, in the Fifth Fart 

of Reports 57. 2. When the Original or Count wants 
bſtance : Vide Freeman's Caſe Paſch' 41 Eliz. iu the Fifth 

Part of my Reports, ful, 45. 3. Inſufficient Tryal, ſcil. when 

the (2) Venue is miſtaken, and Verdict paſſes, 4. When (4): Jac. cry. 

the Return ot the Jury is by the Coroner, (b) where it () C. 36. b. 
ought to be by the Sheriff, or e 22 5. When che 15 
Sheriff doth not put his * Name to the Return of the Jury. Palm: 1514 252. 
6. Where on the Venire facias, &c. no Return is endorſed, 

altho* Verdict paſſes. 7. When one appears, and is ſworn, 


and amongſt the others gives Verdict who is not (c) re- (o) Cr. Car. 278. 
turned on the Venire ſaciat. 8. In an Appeal, or Plea of * 183% 


the Crown, as Indictments, & c. or any Proceeding upon 
chem; for they are excepted in the Ads of 8 H. 6. and 
J Elia. and the Statute of 32 H. 8. doth not extend to 
them. 9. Although Verdict on Iſſue tried be given for the 
Phintiff 


Court, that the Plaintiff has no Cauſe of Action, he ſhall 34, Vi- 
never have judgment, and that is not remedied by any lar. 240. * 
Statute, as it has been oftentimes adjudged. 10. An Er- 

ror. in Law by Miſprifion of the Judges in the Judgment 

tred in another Term is not amendable by any. Statute. 

f the Plaintiff in an Aſſize recovers, and has not put in 

any Warrant of Attorney, this Error was not remedied by 

the Srarute of 32 H. 8. as appears 20 Eliz.. Dyer. (e) 363. (0 Der 363, 
bor the Words that AR are, for lack of any Warrant of Reli Reg. . 
© I Attorney of the Early againſt whom the Ine ſhall be tried 2+ Suiftr, 246: 
Lo chat” when the Verdi paſſes for the Plaintiff, the Eack- - | 
of Warrant of Attorney for the Plaintiff is not aided by 

e chat Statute, nor e contra, but it is helped by the Statute. I 
* of (Cf) 18 Elis. Tor there the Words are general, for Hen g., 
Fa War! ant of Attorney, ſo that theſe Words extend as 

* vell to lack of Warrant of Attorney of the Party for whom 


= againſt whom the Verdict paſſes, 


yet if on (2) the whole Record it appears to the (0 Abtes 120.b. | 
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. x N: xm Termino, - n was | raſolved by the 
8 EL b qu and the Chief Baron, and by the 
4 on — where Myght with" his own 
. V 5 purchaſed 12 Acres: « Laid, late Lammers to 
_——_ and Simon Maud, an Infant, to them arid their Heirs 


God. 28. 014 of Queen Fliz. hy Knights- ſervice ; That this ori inal 
— OY 78. 2 **Parchafe) could not be averred to be — 2 5 tow 
1 bell R the Wardſhip which mi 2 accrue after the Death of 
- YSefey M becauſe the ſaid Jeffery was never ſole Te- 
mat to King, nor by the Death of (rfery in Reſped 
, 2 6 * "ox rang by Force of Jo 9 my Wardſhip or 
| imerSeifiveou] acerne to the King. 2. It was reſolved, 
no Feoffment which Jeffery con] make ot his Moiety 
* 5 be averred to be by Colluſion, to take away the Ward- 
| | mip or Primer Seiſin 4 by his Death; for if no Feoffment 
was made, no Benefit could accrue to the Q. by his Death. 
r Alſo he is out of the Stat. of (a) 32 and 34 H. 8. for the 
FED 31. a, Stat. of 34 H. 8. which is a Stat. fa) Explanation ſpeaks 
Cars 34. P 
©) Cr. Car only of-2. (c) fole Seifin in Fee; for the Words are, hav'n 
E) 33s , in 
= oy e Eftate or Iutereſt in Frreſinple, Sc. 3. It was reſolve 
2 when the Father makes a Feoffmenc | for the Advance- 
8 e of his whe Preferment of * enden or Paym. of 
I * i his 


7 - 
* ; * 


- 
— 


® 


14 S. DS > ee 2822 D _m_..c 4 © Soi oo no 


#7 % * 
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* 


| N, and the ſame Effates,- and other Conv eances, - 


&c 18 % have full Forer and Authoriq, to ack hoſed 


* - A 
* 

2 = * 
8 


re * Y-G HT E Cafe. 4 


Collufion, to ge, -auſe to t e to ſeiſe all the 
kor the a of 1 gives Power to the Tenant to diſpoſe 
two Parts to ſa ſes; and the Statute of 34 H. 8. exp 
That if all be ſed, it ſhall be good 85 rwo Parts: 
fo upon the C ebe of both the Statutes, no Aver- 
men can be of any Coyin in ſuch Caſes, for 8 4 
„concerning 7 Fam) Perſon, 15 55 
bi te. of Tuberitance, of of or in an) Lands, Jo 
y King bts=ſervice in chief, or otherwiſe 
Ro nerves eafter ſhall give, will, Eo 5 
Wl, or other At executed in 155 Life, his 
Freud dr Covin to any Per oa for Tears, 145 1. pg £34 
one Remainder over in or 10 divers Remainders over 
ſe Tom of . Life, or in Tail, wth. Remainder over 
in Fee-femple, & ſoall all convey or make by Fraud or Co- 
vin, contrary 4 "he true Meaning 2 this. Att, any Eftates, 
Cngitions, au cy Temes, or Conveya Aces, to the In- 


tent 10 defren or decerve the Kong of his eee Ni- 
mer ſein, &. which ſhould or ou h to accrue To: 2 


by er after the Decca ſe of bis er — Tenant. by 
cording to the former Statute, and of his preſent Att 


ing found by Office to be o made and contrrued hy Co 
Bad and LM 45 45 225 contrary to the ly __ 
ing of the ſaid former AB, and of this Act, that then the King 
Pall heve as well the Werdſpip of the Body, and e ol 
ide Lands, &c.. as Lavery, primer Sciſn 


® ouzht_to aþpertain to the King . e a tru⸗ 1 1 
an of iht {aid former AG, of this preſent. 

though. no ſuch Effates, or | Convepances * * bin had neuer 
been had or made. So that this Branch oſtentimes refers this 
Clauſe of Covin to be contrary to the true Intent 
Meaning of the former AQ, and of this Ack: And therefore 
it is firſt to be known, what is the true Intent and Mean- 
Act F the Words 

That. 20 and fnoular Perſon and Fer 


or afſign,” by 1 loft Will in Writing, or atherguiſc, Ay n 
or Atrlawfully executed, two Parts, &. 10 or far the 
vanceme nt f bis Wife, Prefrrment of his Children, and 
1 bis Debti, or otherwiſe, at his Will and Hes ſurr. A 
the Words of wag Statute - of 34 Hen. 8. have F 
drt free e Power 4nd Authority o give, d- 4720 


þ "'Upo a which Ag ein Bad together in al! 
9 it reſolved. by the two Chick: Ks and == 
Chief Ba and the Court of Wards, 


1 when the King's Tenant conveys "his Lind for 


1 | Life, 


his Wars that th t can't 8 to be upon i naſe! . 
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| "He. 1 Pitt VIIL 
Lis, ven or in Tail to his Children; or when a Stranger 


Joined with the Heir in Eflate, ör when: 2 Remainder was 
ffred in Fee, or when an Eflate was declared by Wil] (all 


= 


— 25 Caſes bs dut of the Stat. of AA,, and in which 


es no Fl; 2 could have been averred, as appears by 
Coley s Caſe, in the 6th Part of my Reports, and 
col ere cited) that in ll ſuch Caſes, now by the 


by our 

expreſs Letter 8 _ uſe of 3F H.8, concerning Covi n 

28d Colliflen, Co be ayerred for the Ki 
for 2 chürd Part, and tro or the two 1 for doch the A, Acts 
have enable the 8 to diſpoſe of two Parts at 
— — 4 1 as ppeats | the"expreſs Letter of 
g Lit. 76.4%, both eg vin could have been 
: liege for the Ki = che Cafes aforeſaid, before this AQ, 
SE = 7 — may i edged for the third Part only and there- 


the the AB of FL Exampl les, F. That 4 con- 
| Pn 2 Advancement of his Wife, Preferment 
of? s Children, and Payment of his Debts (againſt which 

6 Hfidn could be averred at the Common Law) and con- 
coe with'general Words, or otherwiſe at bis Will and Plea- 
 Jwe: Anditwas 8 That in Caſe where the King may 
take Advantage of Colluſion ap * or averrable within 


3 the Statute of MaribMidve, c. 6. primocenitos & heve- 
nine 10. der infre atem Rona feoff are ſolent, 72 a, to advance 
ohly his Som and Heir of an fg Fo if ſuch Co- 

5 * 3 he found by Office, the King mall take Benefit thereof. 
h nt it Is Man be nid-efolved, That by the Expreſs 


os pn. enables the Tenant to convey two 
nt of his Children, the Queen ſhall 
Het. + the third Fart in ſuch Cafe, for che 'frid Branch of 
'H.8. concludes, #ny Lit, Statute, Cuftom, or other 7 bing to 
contrary #erwithſanding. And ſo the Statute gives in ma- 
"i remedy to che King, where he had not any before; 
infome Cie" more Bencfit'to the Subjeft thart he bad 
7775 5 Cafe of Myzht as to this Point was fuch, 
effery Myght bein lei ed of divers Lands and Tene- 
205 1 the "pot of Norfolk, in Fee, ſome of them held 
Elizebeth in Cupule, made. Feoffments of gives 
Parr of them to divers particular Uſes, to his Brother an 
ers of his Blood, to ſome of them for Life, and ro ſome 
Fears, the Remainder to Tho. Myzhbe his Son and Heir 


tin Tail, the Remainder to Jeffery his younger Son 
| a T ail, the Remainder to Anne his ughter in Tail, the 


: 22S to Eg, Money in Tail, the Remainder to Feffery 


ail, with res 2 over in Tail, the 
eainder to yen in Fee. And it was found by 


after the Death "* Feffery, that all t hid Eftates 
* Were made by j Fraud 55 Cori, to ag 


„ 


9 es r r / . ¶ . ĩ oa. 


2 * 
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rr Ward and 
Marriage, and that Thomas was within he 2 Les Yoon 

and — accompliſhed his Age of 21 

fore Livery Thomas the Son died without Iſſue; 42 

Death another Office was found, An tertio Jacobi, with all 

the ſpecial Matter, and Queen Blia. granted the W 
Marriage of Thowas the Son, to R. Ch &c. and 

Thame: the Son, after his full Age, died without Iſſue 


that 
of his Body, before any Try, pation, At 


the Son 14 len Brother and 8 within 


1 * „ n * 


next Heir to the ſaid it Was re- 
. ſolved by the Court of in the Time of Queen Els, © 
| That altho' the Covin was found by that vet the 


Queen ſhould have but a third Part of the Profits, and not 
the whole, for the Cauſes and Reaſons aforeſaid, and ac- 
: | cordingly the Queen had bur the third Part of the 

which gy with the Reſolution before. It was alſo re- 
ſolved ws, Ir) ul t after the Death of Thomas 


without 
vin could lh 24450 to Jeffery as Heir to the Fa 
e of the Feoffment he was the en 7 — 


for at the T 
and the Remainder was limited to him to ta 
the Death of Thomas the eldeſt Son without Iſſue, 
Queen had once taken Advantage of the Statute after the 
Death of Jeffery, and after the Death of the Son, 70 
he could not be in Ward; for 7 the Son Amed . 
force of a Remainder — Thoma. not but in T 
and hes dead withdut Iſſue. And it was d reſolved by 


err 


the ſuid Juſtices, That if the King's Tenant: hive: a —4 
Part to che King, that no Covin or Colluſſon can be ayer- 
red for the two for che Letter and Intent of both the 


as * that the . * be 22 NN x third 
art; and therewith agrees 10 a ek 
J] Caſe, where it id, Thar this 13 un ns W * la 


pork Starutes voin together, 44 6 | 
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2 Lenne 
IR Bure bigiy ſotſed in Fee of the Manor 


of. Stoke 
17 on 


in che County of Faland, and of the Maher 
_ --  - theCounty ef Laeſter, held (by way.of Admittance) of 


„ e Kong been ervice in Capite, by Ad * 
Life-time, and any Treaſbn by him i con- 
veyd the ſaid anom to the Die of himſelf for Life, and 

Senad to che Uſe of his Eldeſt Son and Heir apparent 

min Tail, with divers Remainders over to his other Iſſues; 

Aud aſterwards the ſaid dir Ev. Dieby ns attainte exe- 

e Baker's exited for the Heinous and Horribhle (4) Powder Treaſon, 
Wie lin. © comnitredafier tha fajdConyeyanee, bis eldeſt Soo being then 
29. _ within Age. The Queſtion was, Whether the Wardſhip of 
the Body, or of the third Part of the ſaid Manors ſhould be 
_  . ., Cf tothe King, by Force of the Statutes of 32 & 34 H. 8. And 

- you A by the two Chief Juſt the Chief Baron, 

and the whole Court of Wards, That King ſhall never 

© (4) 10 Co. 88. 4 r „but 5 75 there is an Heir 
X general or ſpecial; For aid Statutes of (c) 32 & 34 H. 8. 
. give Ward or Primer - ſeiſin to the King in 8 Caſes 
Co. It. 28. 2. where there is no Deſcent; as if the King s Tenant conveys 
his Land for the Advancement of his Wife, Preferment of 

his Children, or Payment of his Debts; but doth not give 

Wardſhip or Primer- ſeiſin in any Caſe where there is not a- 

ny Heir general or ſpecial; becauſe Wardſhip or Primer: ſei- 

e ä ought to be of the Land of ſome Anceſtor who has an 
10 Co.B5. . Heir. And the Words of the Writ of Diem clauſſt extremun, 
F. N. B. 251, Or Mandamus, as well after as before the ſaid Statutes are, 
"25. k. 355: b. Et quis propinquior Hleres cjus fit, Alſo Livery ought to be 
ban ſued in the Name of the Heir: But it was agreed, that 
in ſome Caſe the King ſhall have Wardihip, or Primer- 

N * ſe iſin 


Ly ds FALLS r 


as 4 


hd w — 


for Forfeiture of Treaſon, yet when the King is in Paſlaſhan, 


Parr VII. DrieB v' Caſe. 3 166 


ſeiſin of the Son, altho' the Father be attainted of Treaſon ; * 
and thereby the Blood corrupt. And therefore, if (4) Tenant (=) z Rox. ; 
in Tail of the King's Gift, to hold by Knights-ſervice in Capite, | | 

had an iam of Treaſon before the Stat. of () 26 H. 8. (5) Co. Lit. 


p 


and died, his Son. within Age, in that Caſe, altho the Blood r 


is corrupt, yet, becauſe by force of the Statute de Donis con- 1 Co. 22. a. 


ditionalibus, the Land notwithſtanding ſuch Attainder de- O. 1 b. 
ſcends to the Son, he ſhall be in Ward to the King, becauſe 12 Co. 6. 3 Co. 


19. b. 26 H. 8 


he is a. ſpecial Heir in ſuch Caſe, and that is-proyed, by the c 13. 1 18027. 


Book of 7 H. 4. 32. 4. b. where the Caſe way,” 
his Letters Patents granted divers Manors, 8 


King . by! Roll. Rep. 162. 
Fc. to Thomas 2 


315, 318, 319, 


Holland Earl ot Kent, to have and to hold to him and the 32, 321, 323, 
Heirs of his Body; and afterwards the Earl, 1 H. 4. made 554, 312 448, 


an Inſurrection, and levied War againft the King, and, com- 429, 591, 15 


mitting the ſaid Treaſon, was killed without Judgment, his 
Son Ed. within Age; after whoſe Death the ſaid Thomas Earl 
of Kent was attainted by Parliament of High Treaſon ; And Palm. 4zg. 


507, — I Jones 
05 77157576 

de G 
438. 2 And. 34. 


etl. 


farther it was ordained, That all his Lands in Fee-ſimple, 5, 137. Codb. 

and no other ſhould be forfeited ; By reaſon of which A& of jo; 35, 377 
Parliament the King ſeiſed the ſaid Manors, and they were 313 31532!» 
io the King's Hands during the Nonage of Ed. the Son, Cas Li 27%: be 
afterwards che ſaid Ed. at his full Age, ſued out of the Qhap- fich. 51 b. 
cery a'Writ of Mandemus, by which the ſaĩd Gift and Te- 340, 347, 343, 

gure, and that the ſaid Ed. was Heir per frmam dani wes 40. Boer 51. 
found; and thereupon the ſaid Ed. came into the Chancery, play 343- pl-4& 


and prayed to have Livery: And there it was reſolved 
Norton, Tremain, Hulls, Hankford and Thirning, That in ſa 
Caſe the Son ſhall be in Ward, and altho the King ſeiſed as 


that is his beſt Right; for the Law more reſpects à ſmall E- 
ſtate during the Minority of the Iſſue by right, than a great 
Eſtate in Fee- ſimple by wrong. But there Marlham held, 

That when the King ſeiſes any Land by Fogfeiture ot Trea- 
ſon, or other Cauſe claiming Fee, altho one who claims a 


the Law will > Rig him in by reaſan-of | Wardſhip, becauſe 5 | 


Right in the Land comes into the Chancery, and | prays's a2 


Mendamus, thoſe of the Chancery ſhall not grant it: And 

Gaſcoign ſaid; That all the Matter in this Caſe is, IE the 

Writ of Mundamus iſſued well out of the Chancery, or not; 
and allthis appears by the ſaid Book. And it was agreed, 


Ent. 422. 4. 


That if there be (c) Grand- father, Father and Son, and tue g) x Co. io. bh 
G 


Grand-father is Tenant in Tail, and the Father is attainted 
dies ſeiſed, zltho the Blood be corrupt, yet the Land ſhall 2% e 5 
R 


toll an Entry, for t 


: . 1 6 
X 's * "1 #.0 L 


8.4 6 4 a Sh They? h 
Mich, 


315, 316. 
of High Treaſon, and dies, and afterwards the Grand- father 5 Rep. 321 


deſcerfd. to the Son Pw formam dani, and this Deſcent-hall 1 5 . 2. 
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| The Raf ef CUMBERLAND's Caſe 


IN the great Caſe of the Earl of Cumberland, heard in the 
Court- of Wards this Term, before the Earl of Saliſbury 
of the Wards and Liveries, with the Aſſiſtance of 
the two Chief Juſtices and Chief Baron, for the Caſtle and 
&c. in the County of Tort : It 
was held by the two Chief - Juſtices and Chief Baron, That 
| © 2. by his Letters Patents had granted rhe ſaid 
Manor of Sk; on in Craven, S. to Robert de cat 
in Tail King H. 6. conceſſit (as it was found ſey 
Office) Tho. Bamine Clifford (Couſin and Heir of the Body col 
the laid Robert de Clifford) revaon prad Coftri & Manc- pal 
1 Craven, c. cam ſuis pertin necnon Cuſtrum by 
| «1; that admitting that the ſaid Grant in 
Tail to the ſaid Robert de Clifford was void (which was only MM ©; 
— by way of Admittance, without pre 
ies) 


chat yet the ſaid Caftle and Manor did paſs by the but 
later Grant to Thames Lord Clifford in Fee-fimple in Poſſeſ- for 
ſion. For the Intent of King H 6. was, that be it in Poſ- put 
ſeſſion or Reverſion, it ſhonld paſs, and his Words agree * 
with his Intent; for firſt, he the Reverſion, if the firſt f 
Eſtate Tail was good; and if the Eſtate Tail was not good, * 
; grants” the ſaid Manor in Foſſeſſion, and ſo In 
his Words in his Letters Patents agree with his Intention, nod 
and both agree with the Law. As many Leaſes made ſuch 
y 3 other his Progenitors before him, to one whit 
LY, the Determination of ſuch a Leaſe, if the for 
Leaſe be and if the Leaſe be not good, from ſuch then 
8 Feaft, and ſuch Leaſes are good. Note Reader, As 15 Abb. 


1 REEF; \ 
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Pax r VIII. The Earl Cumberland': Caſe: 167 
the Recital of an Eſtate Tail, or Leaſe for Life or Years; 
by theſe Words, mentionatur fore concedi, or dimitti, Kc. 
it was but of late, (and yer of good) Invention, but the 
antient Form was to recite the firſt Grant, and to 
nt the Reverſion, and farther to grant the Lands in Poſ- 1 
eſſion, and theſe ſeveral Grants in (3) a Patent are as ( Gn. 1 
good and ſtrong in Law as if the King by a Patent had 
reciced the Eſtate Tail, and ted the Reverſion, and by 
another Patent had granted the Land in Poſſeſſion; without 
Queſtion che one or the other will be good; ſo is it when 
the 10: ( fa - N in one and the fame Pa- 
tent; for ruftra fit per plura, quod fiert poteſt per pauciora. (5) 5 Co. gg. b. 
And the Sore of (c) 1 2 in . 7 8 4. b. is Co. n. 
ood Law, if it be well underſtood, for non in legende, ſed Noy. 164. 3 Roll. 
n ends leges confftunt. For where he ſaith, It is clear, lar · 58. Har 
if the King intending to. ratify and confirm a Grant made (c) Bond an 
by his Predeceſſor of a Franchiſe by his Letters Patents, and 
he ratifies and confirms the Eſtate, and farther adds this 
Clauſe, Damus & Concedimus; this is but a void Grant, which 
sought to be thus intended, that for fear of a Forfeiture of the 
Franchiſe, the Patentee took a Confirmation of the Succeſſor 
K.which is ſufficient (before Office found of the Forfeiture) to 
diſcharge the Patentee of any Forfeiture ; and therefore he 
well ſaid, that the ſubſequent Words, Damm & concedamus, 
are but void; for the King in ſuch Caſe has not any Eſtate 
grantable in Law before e found, and therefore of Ne- 
ceſſity it ought to take Effect by way of Confirmation, and 
can't enure by way of Grant, and all this appears by 1 
ſeys Reaſon expreſſed in the ſaid Book; why Damus & con- 
cedimus in ſuch Caſe are void: for (as he faith)it ſnall not 
paſs by this Confirmation and by Grant, then it ſhall enure 
by way of Confirmation, and not by way of Grant, Vide 
11 E. 4. 1 b. 7 H.7. 14. 4. b. Plow. Com. 397; But in the 
Caſe at Bar there is not any Confirmation which pet” 
poſes that the King has but a Title or Right nor grancable, 
but both Eſtates as well of the Reverſion as of the Poſſeſ- 
ſion are grantable Eſtates, and ſo not like the faid Cafe th 
put by A . And when the King's Charter may be taken PII 
to Cd) two Intents, and both Intents are of Effect and good, J To. 56. a. 
in many Caſes it ſhall be taken to ſuch Intent which is moft _  - 
beneficial for the King, but if it may be taken to one (e) Bulftr..s. Kew, 
» BB Intent of EffeR and good, and to another Intent void and of, A. _ | 
none Effect, it ſhall be taken and conſtrued: according to vn. 244. Bo 
ſuch Intent, that the King's Grant ſhall take Eff and F ans ' 


which in Judgment of Law ſtands with the King's Intent LL IVY 
for it was not the King's Intent to make a void Gan t, 2d 11 Co. 11. a. 


therewith agrees the Book in (f) 21 E. 4. 44 in the H 4. * 
Abbot of Walbem's Caſe ; the Reaſon and Rule of which _ 4 


3 Keb. 234. 


, f m9 265 ph 19. 
Prent, 71, 90. Br. Exemption 9. Br. Expoſition 38. Plewd. 33. 2. 136, 2+ 143. b. 334 N FA. 
Grant 29. Moor. 165» Hard. 500, 2 Roll. Reps 275. 2 Sid. I;. | 
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a Melina Þ — yh waz wrde met reci Sk. = | 
It 2 of this Point, Whether the faid Manor 
Pane at the Time of the Death of the ſaid Faris, was 
© our oa, Lord the . W 2 — 15 
of which 
at the 
3 Fog as of his ſaid Manor k * try 
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Paxrs STOUGHTER's Caſe. PaRr VII. 
rity to find ſuch Office as was found. For the ſaid Poris died 
40 Elis. and the Writ of Melius inguirendum was to enquire 
whether at the Time of the Death of the ſaid Paris the ſaid 
Manor of O. was held of our Lord the King which now is, 
which was impoſſible and repugnant, that in «x. 40 Eliz. the 
ſaid Manor of O. ſhould beheld of our Lord the K. who then 
was King only of Scotland, and not of England. And altho' 
the. png was well, yet foraſmuch as it was without the 
Warrant of the Writ, all was inſufficient and void, and a 
new Writ of Naeh inquirendum ought to be awarded. Vile 

EN. B. 255. D. that a Melius inquirendun ſhall be awarded 

oy on a ſurmiſe in Court that the Lands are of greater (a) year- 

co Y Value than is declared in the Au and by the like Rea- 

on on a Surmiſe that they are held by other Services; or 

| that he is ſeiſed of another Eſtate than is recited in the Office, 

But it was reſolved, That if on the Writ of Melius inquiren- 

dum in theſe Caſes it be again found againſt the K. the R. ſhall 

not have a new Writ of Melius inquirendum, and that for 

three Reaſons; 1. Becauſe then there would be no End there- 

Se- of; — Writs Fea _ 8 2 *inſinitum in 

2b. je reprobatur. 2. As if a Writ of Diem clauſt extremun, 

2 tt . or Mendewus, &c is found againſt the King, there ſhall 

Hob. 35%. © not be a new Writ of Die clayſt extremum, or Mandamus a- 
| warded ; ſo if 1 the Melius it be found againſt the Ki 

— v. b. no Melius ſhall be farther awarded. Vide 12 Eliz. Dyer 5 

3 292 the Meljus is in the Nature of the firſt Writ of Dias 

uſt extremum. 3. If Office be found for the King, the 

Party grieved may traverſe it, and if the Traverſe be found 

againſt him, it makes an End of the Buſineſs. So if it be 

found for him who tenders rhe Traverſe, it ſhall bind the 

King as to this Matter. And ſo when the firſt Office is found 

inſt the King, and the Melizs inguirendum alſo, the King 

there is bound from having another Melis inquirendim 

for the ſame Matter, for the Comparative Degree is above the 

Pofitive, and the Superlative above the Comparative, and 

not Comparative upon Comparative, no more than Superla- 

tive 7 Superlative. But if upon the Nſelias inquirendum 

it be found for the King, yet the Party grieved may traverſe 

it: And it flands with Reaſon, That when Office is found 

for the King, that foraſmuch as the Party grieved is not con- 

cluded by it, but may traverſe it; ſo when it is found againſt 

the King, foraſmuch as the King can't traverſe it, that he 

mould have a Writ of Melius inquirendum, and yet the Ne- 

eiter has not any Writ in ſuch Caſe. Note Reader, It 

) Ley. 38. appears by the Statute of (e) Lincoln, made 29 E. 1. that 

2 Inſt. 206, 635. at the Common Law, the Efcheators uſed to ſeite the Lands 

| Stands Pre. 81, of the King's Tenant before Office; and — i 
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pate a heatores * 
155 ini Ri ut ora oft 
emuntatur tle per breve de 


21 | 
te 
& doth not make againſt the 
ſaid Reſolution, for two Reaſons. 1. It is a Rule in Law, 
and affirmed by this Act, that where the King's Hands are 
once removed by Matter of Record, there for any Title an- 
cienter than the Amover, the King ſhall not reſeiſe upon 
any new Office found without a Scire faciat; and that ap- | 
pears in (a) 28 H. 6. 9. b. (b) 9 E. 4. 51. 5. Vide 3 H. 5.) Br. * | 
2. 4. — Ein the 2 3 * there was never — — 5 
into ingp's 8 be ( Br-Scire nn. 
no amobrat manu, = — this Caſe is clearly out N . | 
of that" Statute, 2. At this Day che Eſcheator (e) before ©) 2 Inſt, $065 "> 
Office found can't ſeiſe any Lands into the Kings Hands, 485. a. Br. Of- 
but the Seifure ought to be after Office found; and that ap- fe, &< 5% 1 
pears. by the Statute of W. 1. cap. 24. Vide'5 E. 6. Br. Of- | 
ſee 55. and many other Books, and ſo is the common Ex- F 
perience at this Day; and therefore the Caſe” at Bar is out 
of the ſaid Statute. And true it is, that after Diem clau- 
ſt exiremum, or Mandamus, 8c. awarded and found againſt 
the King, no new Writ of Diem elaufit extremum, or Man- 
19h : rk, as it is held in op, 4 25 yy 8. _ | 
„4. 1 4. F. 4. 15 Ed. 4. 11. iz. Dye (e) 248, F. Beg. * 
9 249. But jn fuck Cafe 2 Wilt of Melzus inqidrenduns Hal er at 8. | 
id we, as is aforeſaid; and as the common” Courſe in the 57 83. =_ 
a- Court of Wards is, and always has been and with this | 1 
m Difference all the Books are well feconciled, and agreed & | 
rle Bf interpretare & concordare Lages Legibus oft optumus inter- | 
nd fretondz modus. But in good Diſcretion no melins inqui- | 
on- WW Tendan ſhalt be awarded after Office found againſt he King, | 
wit WW vithout Sight of ſome Record, or other pregnant Matter 
he der the King, for avoiding of Vexation of the Subject. Vide 
12 Eliz, Dyer (f) 292. It is found by Office; oma Diem ( Hob. roi | 
Wayfit extrimum, that the Land was held de" Domina Regina, C. Il. 5%. b. 
ed per gue ſervitia Furatores ignoram, whereupon a Melztis » 
Ivrendum was awarded; by which the Tenure was found 
it a Subject, and all other Points certalnly found, by that 
ne firſt Office is void in all per Sen ſum Stani de 2 FE. 6. ö 
Oc. 8. And all theſe 8 were affirm d fox good * Ce) 2 Irift, 682, jl 
| 1 ic * F 
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PARIS STOUGHTER' Caſe. _ Art Vit | 
Mich, 8 Fac. by the ſaid Chief Juſtices and Chief Baron in 

(2) Ley 27, 28. Stephen (a) Garner's Caſe tu Curie, Harden, for Lands in 
3 Fur ſeby and Steeping in the County of Lincoln, as to the 
| ſaid Writs of Melus 2nquirendum Where it was found by 
| the firſt Office, that the Lands were held of Erface Hert Eſq; 
and his Wife, as in the Right of his Wife of their Manor 


of Hering: upon the Meli it was found that the 
of e held of Sir 28 Knight, as of his Ma- yp 
nor of Monkthorp, and notwithſtanding this Variance of the "4 
Offices, yet it was reſolved ut-ſupre, That no new Writ of WF 
Ora, | iſſue, for the Reaſons and Cauſes before al- i 
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ſeiſed with his elder Brother for Term of their Lives, the 
Leſſor purchaſed the Eftate ot the elder Brother, and took 


the Body of the Ideot, and all the Profits of the Land, and 


after wards William Tow ſon was found an Ideot 4 Nativitate 
by Inquiſition ; The Queſtion was, Whether the King ſhou d 
have Te mean Profits of the Moiety from the Time of the 


rn 7 ow:ſon, an Idiot s Nativitate, by Force of a 
. Remainder after the Death of his Father, was jointly 


. 


&rt-Serfin of the Ideot, or from the Time of the Office:; 


and it was reſolved, that the King ſhould not have the 


Profits, but after the Office: and yet to fome Intent the 


Office all have Relation from the Time of the Birth, ſcil. 


to avoid all mean Acts done by the Ideot; and therewith a- 


FEN. 202. e. and (4) 18 E. 3. ſcire fac. 10. 32 E. 3. Heine 
Nees. 50 A.. p. 2. Cc. vide Beverley Ca ſe, in 4 Part of my 
Reports 1 24, 125. But for the mean Profits, it ſhall not have 
Relation, but from the Time ofMe Office found; for thereby 
it appears of Record, that the King has Right to ſeiſe the 
Lands, as if the King's Tenant commits Felony, Az. 1 Fac. 
and afrerwards Anno 3. he is attainted for the ſame Felony, 


(a) 4 Co. 125.b, 
Co. Lit. 247 2. 

Stand. Præ. 33. h. 
347 35+ 2 Inſt· 1 


171. 


and afterwards Anno 4. all is found by Office; Now this co. Li-. x96, 
Office Hall have Relation to the Time of the Felony to b. 30. .Foltcy 


avoid all mean Alienations and Incumbrances ; but for the 
mean Profits, it ſhall have Relation to the Time of the At- 


tainder, for then the K's Title appeared of Record; and there- 


wich agree Plow Com 488, C 38 E. 3. 31, 32. by Kirton, 
Vide 29 H. g. Br, Chart de Pardon 52. and there is a Diſference 
when the K. ſhall have the Cuſtody, by Reaſon of a Seigni- 
ory, as in Caſe of Wardlhip, there th after Office 
tonnd mall have the mean Profits from the Time of the 


dy 


| * 
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Tounrs0N's Caſt. PAR r VIII. 


. dy, by Reaſon of his — and he loſes his Rent and 
Services in the mean Time. But the King has the Cuſtody 
of an Ideot not in Reſpe&of anꝝ Seigniory, but Fure Pro 
x And. 23. Jethonts ſue becauſe his Subject is not able to En 
denen. 7? Himſelf, fro the Lands or Tenements which he has; 
this Protedion 23 by the wg ant ** . 
4 . % 9. lait 0- 
8 a e farm, 1 e Ex ** * ee | 
præ. eis efſarta ſus, Oc. by Appears e Kin 
* b. zes ce. hall take the Profits from the Time that he is charged with 
« the finding of the Ideot, and his Family Neceſſaries, and 
OS that is after the Office bound; ſo-that 1 King ſeiſes 
ure Protetizonis regiaæ, as in the Caſe at Bar, or nomine di. 
iclionit, as in Caſe of Alienation of Land in Capite with- 
x Leon. 4 out Licence, or of Marriage of his Widow without Licence, 
831 there, after Office * the King ſhall not have any mean 
Profits before the Office, as it is held in 8 B. 4. 4. 40 Af. 
* But when the King ſeiſes Ratione priorit Nelli ſeu 
| "hu Gon of a Senna: Right or Title, there the K 
» Alt "baye the . Profits from the Time of his Right or 
itle frſt aceru 18 Af. p. 18. from the Time of the 
Condition brok broke, 41D. 3. 21, * the Time of the Alie- 
e en Rom the, Time of the Tide devoly's i 
Moor: 0 om the I ime itle devolvd to 
293; bien, 45 837 


. 2 upon the Statute of . Weſtm.. 2. 
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the Contra Gollatzonzs, from 
e of the Luan, for b 1 Ads the King's 

Tide N pep rr Vil 22. 40 A. 
25 We And in the Pike 35. Caſe no Precedent 
t the King was anſwered the mean Pro- 
n the Office found, but only after the Office, and 
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Sir GERARD FLEETWOOD's Caſe: 
os Williem Fleetwood, Anno 35 Eliz, was poſſeſſed of an 
Houſe and certain Lands in Pynner in the Pariſh of 
Harrow, in Herrow in the County of Middleſex, for certain 
Years yet enduring, and An. 36 El. he became Receiver Gene- 
ral of the Revenue of the Court of Wards, &c. and entred into 
20 Bonds, each of them of 200 l. with Condition to make = 
Yearly perfect 1 before the 20th of June, &c. and 
afterwards upon ſeveral Accompts, in the Years 36, 37, 38, 
| & 39Eliz, he became indebted to the Queen in Suma 
of. and he being ſo indebted, by his ture, 10 
Feb.-40 Elia. in Conſideration” of 11061. bargain'd and fold 
the ſaid Leaſe to James Pemberton, by Force whereof he en- 
tred, and was thereof poſſeſſed; which mean Conveyance, 
and in Conſideration of 1300 J. was ſold to Sir Gerard Fen- 
werd, The Queſtion was, Whether the faid Meſſuage and 
Landsare now extendable, or liable to the King's Debt? And 
alcho it is at the Election of the Sheriff, either to extend or 
to ſella Leaſe, ſo long as it remains in the Debtor's p. 


as 2 in the Books of () 1 Aſſ. P. 6. 38 A/. P. 4 E. 
3. 15. 7H 6. 2. Cc. yet it wn 5 Thee li ad Sale 
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of rhe Term ſhould bind the King, becauſe the Term was (=) Br. Rg 


but a Chattel, and there was no Covin in the Caſe, and a * Br. 


vale (c) bone fide of Chattels is good after Judgment, but not uiſhr. 61. 


(4) after Execution awarded, as ap in 2H. 4. 14. - Br. 
nam, 9 H. 6. 58. 11 H. 4. 2. and of the Freehold or Inheri- 


* 


aan a the Time of the (e) Judgment in Cafe (% S H 
of a Common Perſon, and from the Time one becomes the 5 br _ : 
King's Debtor, 5 El. Dyer 224, 225. Sir Will, (f) Cavendiſh's 007 357; On. . 
Caſe. And the Caſe. in G. kl A. p. 4. was urged to the 145, 301. Kelw, 
8 r 


contrary, where the Kin 


took a Leaſe to him and g. sr 12. 


his Wife for Years, before Execution the Huſband di- 87 1 Roll. $9 
ed, Execution was ſued againſt the Wife, for it was the . cx. — 


A of the Huſband,. and he had Power of the Term 12.2 


Car. 2. ca 


at (4) 3 Co. 1 


11 Co. 93. a. 


Plowd, 321. a. Godb. 292, 297. 2 Roll. Rep. 300, 302. Hard. 2 26. Dyer 225. pl. 32 
1 Roll. 346, 2 Roll. 356, 17. Ploud. 261. a. 30 Aſl. fpl. z. Fa X . Bees = 
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Sir G. FreeTwoed's Caſe, ANY VI 
it the Time of his Death, and the Wife came. to it without 
valuable Conſideration, and uodammodo continued the Inte- 
Fe of her Huſband. "Kod Cote, Chief Juſtice, Taid, That a 
Receiver, or other Accomptant who : indebted3ihall not be 
in a worle Caſe than a () Felon or Traytor, who may, after 


the Felony or Treaſon, and before Conviction, ſell bon.z fide | 
Sultenance,.&+. his Charrels, be they Real or Berſo. Wil | 
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| KH WR > 2 ich 
ol et was Wok | | - FS 
oh 2 HALE 4 Caſe. | af 
nere after the Death of Sir Fewer Hole, it is found x 1290 354 Lis 
; "that he died ſeiſed of divers Lands in the County k “: 
in Fee-ſimple, whereof Part was held of Queen El. bvñß 5 


Knight's Service in capite, and that Cheyny Hale was his Sori 
and Meir, and within the Age of 21 Years, and in Ward to 


the Queen ; and afterwards Gheyny Hale accompliſh'd his full * 

" . appeared by the Computation of the firſt Oe, ana „ 
y The was in Truth, and he tendred his Ligery, and was ade. 
#4 mitted to it, and within the uſual Time given him fbr t 

* Proſecution of the Livery, by Deed indented and inrolle 

de bargained and ſold Part of his faid Lands to another” 


Fee, and died alſo within the ſaid Time. And two Queſtibns 
were moved; 1. If the Livery of the ſaid Cheyny Habe 
loſt by his Death? 2. Whether the Iſſues and Profits of the 

| Lands fo aliened, after the Tender of the Livery and Death; 

aut to be anſwered to the King for want of Livery, and fot 

what Time? And it was agreed, That at the Common Law; I 
the King ſhall have Primer Seiſin when the Anceſtor-d | | 
his Heir within Age, and was in Ward, and that the Statute 


2 of Prerogative Regis, cap. F is but an Affirmance of the | 
A Common Law, ſcill' Rex babebit proman — foft mortem Liz. Rep. 240. 
F n qui de co tenent in capite de mmi Trrrir de quilts, &c. H. Prot: 


b. 12, &c. 
iu ſcung; ætalit Heredes 2 cap Exitus, (Fc. donec, Cc. ; * 
wo 2 ium l Her oh For when he has been a 
in Ward, he upon his Livery ſhall pay but half a Year's : 
Profic;:*and when he is of full Age a whole Year's Profit; co. Lit. 57. » 
and that was the Common Law, for no ſuch Diſtinction 
is made by the ſaid AQ. And it appears by the ſaid AQ, 
That Primer Seiſin is, That the King ſhall take the Pro- 
firs of the Land, donec ceperit homagium, which is as much as 
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Ha T E's „ Caſe PART VIII. 
to ſay; until he has ſued Livery for upon his Livery he doth 
Homage ; ſo that the s Intereſt is ſubject bo vis donec, 
which is a Limitation in Law; then when the Heir, at his 
full Age tenders his Livery, which includes tendring of his 
Lacks ene Heir can do; and therefore if no 
ho erwards in the Heir in the Proſecution of his 
very 


e by his Tender, as 
if he aa done 


thall have gs much Advantag 
E and had had his Livery when he made 
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- his Tender, and the convenient Time whi the Law gi 


- the the to rec Livery out of the Kj 
N Lic. after three (a) Months, becauſe many hinge are 


areal ry, With great "Care and Diligence, to be 
rand Tin the 
f - 


thereof, than when 
_the Heir K withit the ſaid Time : So that the doing of his 
Homage, rue = of his Livery without Fault in him, 
c i file by ＋ 5 — of Gd (b)i yo . hoc 
caſu excuſat legem, and in Judgment ot Law, (c) the King's 
— bk x ae 2 che ſaid Limitation is determined, as if the King 
77e had alen the of the Heir when he made his Ten- 
Ur. der. Anil wich this Reſolution agree all the Precedents d 
the Court, and therefore when the Heir renders his Livery 
the Court of Wards, for fear of Death, have uſed to he 
collaceral Aﬀfurance for that which is due to the Kings 
after he comes of full Age, or i bee of 
Tine Live he Death of his Anceſtor 77 Biere 
1 vety is gone, as is aforeſa 
oY — - Hg che Death, 2 2 
'ender,, 1 it be purſued, or i 
' impoſſible by the AR of 45 
| there 'the King by Law is 
urg te, as is aforefaid. Vade 
1, £3 &c, And it was reſolved, That in 11 
by the ſaid Limitation and Act 0 
| _ whs determined by the Death of the Heir, ſo dt he 
— and oocupy the 5 0 . 
_ _ un en, Kc. 
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why Knights Service in capite, Henry Conftable his 4 
e being within A made a Kni 3 "24%. 
et RUN Fathers 1 gots, 7 e Henry the den as 
4. 21 Lears. the Son ten l de : - 

after the th of bis Faher before his Age of . 5 
continued it: And the Queſti 1. 
her the Profits of the Lands ſhould be ſaved to 
pe faid Tender and Continuance? 2. Whether the N 
2 have. the Rates within the Age of 21 Years? = 
wh Queſtions were clearly reſolved 2 the King, 
qd Tibet the King | ſhould have Primer as if he had 
12 e A Nv Fate: 
aule King, being the Soveraign £ 

adjudged doed him of full Age to (a) dee Service age e 
er his Father, for the Reaſons reported at large in 7h 74d, 75. by 
Br Drories Caſe, in the Sixth Part of my Reports, fol. 73. 10, Cr he 
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* 5 f 92 16 Cos V WP Ce ) ſeiſed of Loy oe & Faſhil i in Fee, 
3 Id of the King nights Service, as of his Dutchy 


. after, Anno 27 Eliz, made a Feoffment of one half F 

| „ . ot che a; Rahor'to * Fob Coxwell, and others, before Mar- 
Ts to the Uſe of himſelf for Life, and afterwards to the 1 

a e of Mary Coney, whom he then intended to marry, for a 

* for her ] Jointure, and afterwards to the Uſe of himſelf ; 

* 1 with divers r r- over, and afterwards he { 

5 the faid Mary; eber which Marriage, Fo 39 FE 
WS. > dhe ſaid Virgil leaſed ther half of the ſaid Manor to che ke 
ee Coxwrl, and Effwerd for divers Years, for |, 
3 Faymegt of his Debrs and Legacies, and afrerwards made I 


Bf Win, and chereb deviſed 1000 J. in Portions to his 
unger Ch —.— and died, his Son and Heir within 
"And: the Queſtion a, It the King ſhould have the third 


| | Part out of the half of the Manor in Leaſe only, or out o 15 
2 | the Wives half and this half alſo? And it was reſolved 16 
* That foraſmuch as the Advancement of his Wife is well 17 
SOV co.1k, Within the Statute, as (b) Payment of bis Debts, and F 18 
n * ” ferment of His Childeeh, and foraſmuch as the Operation ; 
+, = _ _ the Statute principally takesits Effect b — Death of che K | 9 
Tenn; for this Renn, ache whe Eſtate of the Wife ha 2* 
FO tie Precedency, ir was reſolved, That the King's third Par 21 
D 570 mould de taken (c) equally out of Both Haly ** not oui 22 
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Caſuum iſtius Libri ſeries. 


1 EHE Prince's Caſe Hill. 3 Fac. — 
2 1 Caly's Caſe Fuaſcb. 26 El. ——— 32 
3 Payne's Cafe Vin. 29 Eli. 234 
4 Caſe of Barretry 882 —36 
5 Greiſly s Caſe rm. 30 ERK. 33 
6 Whittzngham's Caſe Hillar. 45 Eli —— 42 
7. Jehu Webb's Caſe Mich. 6 ur. 25 
8 ym's Caſe 4 | Mich. 6 Jar. 51 
Earl of Rutland's Caſe Mich. 6 ac. 355 
% Beecher's Caſe Mb. 6 . 53 
11 Swayn's-Cale Mich. 6 Jar. 63 
12 Sir Will. Forſter's Caſe Mich. 6 Jac. ———— 64 
-13 Loveday's Caſe Mich. 6 Os — 65 
14 Edward Crogate's Caſe Mich. 6 ac. — 66 
15. John Trollop's Cafe Mech. 6 Fac. 
16 Whitlocks Caſe Hill. 6 Jac. 
1 Geegeleys Caſe Hasch. ) Fac. 
18 Stafford 's Caſe Din 7 Jar. 
19 Wiat Wield's Caſe Ju. 7 Fac. 
20 Vinyor's Caſe,  Trin.7 Jac. — 
21 Sir Rich. Pexhal's Caſe Trim. F FU. — 83 
22 Buckmere's Caſe © Mich. 7 Jac. - $6 
23-Frances's Caſe Mich. 7 Jac, ——— 89 
24 Edward Fox's Caſe THF y Far. '— ——— 93 
25 Mat. Manating's Caſe Hill. Fac, —— 94 
26 Baſpole's Caſe i Hull. 7 Jace. —— 97 
27 Sir Ri. Lechford's Caſe Hill.) Fac. —— 99 
28 John Talbot's Cafe Hill. 7 Fac. ——— 102 
29 Bonham's Caſe Hill, 7 Jac, —— 107 
F | 30 City 


4 


OS 7 
b City.of London's Gals" 7. Far 127 
x Thetford Schoer's Cafe 'Paſch. 8 Fac. —— 130 
2, "Faſeb. 8"Far; —+=— 132 
« Caſs 1 8 Fac — 134 
ams >. 8 Jac.—— 135 
n's Cale el. 8 Jac.— 136 
m,s fa,” ——— 139 
Aran. 8. fac. ——— 144. 
Mich. '8 Fac. —— 146 
""Blieh. 8 fac. —— 148 
n 9 * 


pf 


4 
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. T's Ts I63 
pry Mi 7 Jac. 165 
utland's Caſe Mech. 7 . 166 
its Gale 7 Jac. — 168 

ee... »  Faſeb.8:fac. ——— 170 
i Fleetwood's Cale Pak: 8 . 171 
98 Faſeb. 8. Jar —— 172 
2 Conftable'sCaſe Paſeh. 8 r. 173 
r * rin. Q *. —— 173 
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